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G, T AR B AR IR =AY, DR B2 i 4 AN RS T BRI
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[6] B B £ 5T TR, T8 S 3 2o FBe AR 430 5% 3 2 o TR X e i < S 119
B, LB B T 5 1) WL 43 5 A IO Bk A 22 i 5 ) L 3
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V538 X Bl Bl B A IR R 2 b i S DR AT BR A, DT 3 AP B 2l
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(1) See Morningstar Direct Asset Flows Commentary: United States, Morningstar ( Jan. 11,
2017 ), https://corporate. morningstar. com/us/documents/assetflows/assetflowsjan
2017. pdf (47 T £ B #h % 7 v ) [ WL T 8 #k Morningstar Direct Assets ] .
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LASEARG 9 ) AR BEAT 5 22 S0 Ak i 80 W8, {HL0 X 24 w]3d BLWAN IR 204 F1
5T AR BRI £ 3h 5 G AR, 92 5 4 [ A5 15 B &
5 o BT HR Bk 6 (ETF) | A S ERER T 48 8. NItk , A SCA8,
Wl He 4 i34 KA AT RESH Hh A ] Aok i L3

AV M T 3 9 2 5 A R R AL 15 A M R i
G AR H AR IR A S 1 SR ) ok 2y SR HLZ . R A X e
WH G Z S5 w8 AR SE L AL, B AT A7 TR ARG R T X

(2] See,e.g.,Sarah Krouse et al. ,Meet the New Corporate Power Brokers: Passive Investors,
WALL ST. J. ( Oct. 24,2016 ), https://www. wsj. com/articles/the — new — corporate —
power — brokers — passive — investors1477320101 ; Tom McGinty et al., Index Funds are
Taking Over the S& P 500, Wall ST. J. (Oct. 17,2016) , http://www. wsj. com/ graphics/
index —funds — taking — over — sp —500;Jason Zweig,Are Index Funds Eating the World?,
WALL ST. J. ( Aug. 26, 2016 ), https://blogs. wsj. com/moneybeat/2016/08/26/ are —
index — funds — eatingthe — world/ ;John Authers & Chris Newlands , Exchange Traded Funds
Taking over the Markets, Fin. Times ( Dec. 5,2016), https://www. ft. com/content/
a54e75d4 - b719 - 1le6 — ba85 — 95d1533d9a62 ; Nicole Bullock & Dan McCrum, Rapid
Rise of ETFs Sparks Growing Pains, Fin. Times (Dec.5,2016) ,https://www. ft. com/
content/cf69b382 —bade — 1 I 6 —8b45 — b8b8 dd5d0O8O.

(3] Brian R. Cheffins & John Armour, The Past Present and Future of Shareholder Activism
by Hedge Funds,37 J. Corp. L. 51,61 =73 (2011) (4%t 7 “the market for corporate
influence” #77 J% ) ,

(4) RAExHELGRNRZEH, B FTHETRIRE, RO R A o2
MK —%, WAE(I6]),

(5) KT xtob FEa @t £ 0 WL KL B 224 I oy REAT 3 B, B A 1F 5 X
F# ik, See,e. g.,Leo E. Strine, Jr. , Can We Do Better by Ordinary Investors? A
Pragmatic Reaction to the Dueling Ideological Mythologists of Corporate Law, 114
COLuM. L. Rev. 449,458 — 459 (2014 ) [ PL T f& # Strine Jr. ,Can We Do Better? ]
A A AL 3 3 ¥ 48 3 B AU 4R F A 8 89 K B 40 ) ; Iman Anabtawi & Lynn
Stout, Fiduciary Duties for Activist Shareholders,60 Stan. L. Rev. 1255, 1290 - 1292
(2008) (AN B AR FEREHA TR ETRLARERNRAENAE);
Ronald J. Gilson & Jeffrey N. Gordon, The Agency Costs of Agency Capitalism ; Activist
Investors and the Revaluation of Governance Rights, 113 Colum. L. Rev. 863, 887
(2013) (3t HLA 4% % # W 15 &9 % K 47 24 17 AL ) ; Edward B. Rock, Institutional
Investors in Corporate Governance, U. Pa. L. Legal Scholarship Repository 1,13 (2015)
(X T AR 2% B Bom ek o 3, B BUr 1 A B W T m AR ) o

11



UEJR 80 (58 =+ =)

PR B AT L DR R U0 SR IS AR B9 2 w2 A AT T BT SR ) — R
WEARNTA 8 1 A AEME R BEZ o RO A ATDRE U 2 AN EE A9 28 7] AR
NGRS 1) — 0 I IR T AR B

BezhH WA AT H GRS 398 20 R BUR LS, (91, 8k
Z 2RI A R A BT AL R B F AR E R H O, B
SEGTEAEIA AR PER BB LS, e, 858 TGRSR A A J IR
BN T RE IR B4R TR B A A A ROR . LUK, 1 sl 4 T I 7 R A
GERAT BRI, DR g B 5 T 04 450 8 %) T B A 38 B 98 M0 B 4 A 2
Rl A 00 (E A S0 AT B e GoR i, B, sl 2 T I m A
PR AR = 0, 5 S G AR, EIOE R TR M 2 2w 5 B
AL G5 R o Rk, B BEAY  FURS it 25K i 2l 1 36 0 98 <6 ok 73 ARk
WA R EARAE RIS THABERE T o X 48 S O i Bl 3 Bk 4 Fe W 1 1 4%
PEH WA AN EAATE

PRI , % 7 Rp A A B 3 2 <, H il AR A i AS ] AL, TR Oy 26 <
ZEPRN R T] RS BV 2 G o0 m HEAT R B 0O B 2 R B Ml A
W2 R AR AR P 45 S SR, SR 5 S I 1] f) e 08, SRR AR AT 4 1
B AR AR S o 78 R AT BRI AR T A I8 I IR w4 1, 3
A B A IR H B — 100" f3a BT Uiz i, B il ir 2 28
5T B AR 1 HORERE

LEAh , B TE A 24 AT n] e Xk e Ut T S0 U Rk
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AR AR M) 4 1003 Bl DR HE S HOA D O A i T B SR, Bl A K
AT RE R HE SO AT X R R HON U 2 SRR R A 4
B, B Al fE 22 R ) SCRF RS T

FUA, R 2 Bk R B G i B8 A B T sl B, X — e P L g
B D8 FEAT I T3 AL iy () RS A FEL DG L) {EL B Sl 45 I S PR A K
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EFY e TG0 = R H (ol RO GEE) DR
6 HE R A A R B TR A X = R B (= FEk7)

(6] McGinty et al. ,supra note 2.
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2 L8] (HE R RIS SBT3 T L R B A5 2R, B s B 4 — BLRRIRGA
F 51% , BV 4 w0 R0 45 9% 2 A0 S 0T, AL A ] -t BE % B 5 T 2R R AR 4
S8 ARBRASE AU o5 B 00 32 SO L 5 o B AN B 4 X 4 o]

SREER W B AT T LA A WIAT R A RS L) X IR
T B ) B 2 e B IR RE M JER

FI AT A A AT 50 5 T 1 2 BB 5 B sh 85 B8 LA 22 DAl £ B8 119 2%
T 77 A2 1) 75— AL, RIVAE— L ZE IR AT A o, S LR B B8 38 Ak T 5 4 56
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(7) See Eric A. Posner et al. , A Proposal to Limit the Anti — Competitive Power of
Institutional Investors,81 Antitrust L. J. 669,673 (2017).

(8] See generally Eugene F. Fama, Efficient Capital Markets: A Review of Theory and
Empirical Work ,25 J. Fin. 383 (1970).

(9) See Anabtawi & Stout,supra note 5,pp. 1270 — 1271 (316 7 2 7] A %0 By /N Jk AR & o f
2 NG S DI

(10] See Posner et al. , supra note 7; Einer Elhauge, Horizontal Shareholding ,129 Harv. L.
Rev. 1267,1291 =92 (2016) ; Eric Posner & E. Glen Weyl, Mutual Funds’ Dark Side ,
Slate ( Apr. 16,2015) , http://www. slate. com/articles/news — and — politics/ view —
from — chicago/2015/04/mutual — fundsmake. air — travel more. expensivejinstitutional —
investorsreduce. html. But see Edward B. Rock & Daniel L. Rubinfeld, Defusing the
Antitrust Threat to Institutional Investor Involvement in Corporate Governance ,N. Y. U.
Law & Econ. Research Paper Series, Working Paper No. 17 —05,2017.
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[11) See Posner et al. ,supra note 7.

(12) See José Azar et al., Anti — Competitive Effects of Common Ownership, J. Fin.
(forthcoming 2018 ) ( manuscript at 4 ), https://papers. ssrn. com/sol3/papers. cfm?
abstractid =2427345 [ DL T {5 #% Azar et al. , Anti — Competitive Effects] (“ 71 # %
KB F AN ZEHRTEHANTESE, T2 EEHEH 2 TIOR, AT &
B 400 i B SR Fl 3 7)) ; Michelle Bertrand & Sendhil Mullainathan,
Enjoying the Quiet Life? Corporate Governance and Managerial Preferences,111 J. Pol.
Econ. 1043 (2003).

[13) See, e. g. ,Bertrand & Mullainathan, supra note 12 ;Randall Merck et al. ,Do Managerial
Objectives Drive Bad Acquisitions? 45 J. Fin. 31 (1990).
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B AR S B (B ) [, AR SCIN T, B3l 5 5E 110 2 ke oK 3
IR BAS I 41 22 W36 B, 32 203 B A [ IR0 g £ B3 F iR
BB AR AR, DL RN JE 3t PUsloA F T B e . AR
FW], W B0 C 2 TT I 52 eI S6 i Bl Bk 5 i A BUER B 2% WA
B, IR S WLk SO AR R ok 2 AR A I S DU A B T L
IR 1 2l e <3 SR DA ST vk AL, OF i B T R T S Bk TR FA
T 2 A5 RN A S BIR 1 0l 50 i 4 SR DR A S S o 5 AR

IS

2 RBE RS MURHBEET A2 R e i

M 20 40 30 4EAR, BTiE K - {f1F] ( Adolph Berle ) MRS - KR
Hr ( Gardiner Means ) 15 UCH H BT A8 BRI 1 AL o3 B 23717 Dl AR BN ()
DA, 2 A RN AR — BN W R AR 58 0 3 A ) A 40 AT IA R
BEIRAT BN 1) T B4 1001 I R AS B 2 BT ) 48 B2 ) e AR

(14) See Adolf A. Berle, JR. & Gardiner C. Means, The Modern Corporation and Private
Property,New York, The Macmillan Company,1932.
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(15]
(16)

(17)

(18]

Bl AT (14)

HMMBREREFAGENTER S Y TRNER, - XREAMRFE
NE L, EP %R FHAF, wEH, Rock,supra note 5,p. 6. # = K Z“HEE"
(mutual) ArdE & FIMEFIE N, @ FE S8 L EENE YRS A, B E )
FEHEREHTA W ,p.T. FZEREARARSEES, M A% RBKES
(CalPERS) , HEF 2B R ER R AHEHEREF £, THIH TLEL
BHEZEHBEEFNTHEA, FUERESToMANEL AEXEF TR A
2—F L T4 4 (AFL-CIO) , BB & B ) Ti#s 5% TH X M E, Id K
XEEREE - RME RRRH T BT H MR FR RN EZERS . =t
WEEA G RTINS H, ERAALNRETE, ARTE ZHERE, B A
KEAR RIS, BA My 425 L AREE E Ry 5E 0L, B b o 3
B = B 4 T b %5, See Alon Bray et al., Hedge Fund Activism, Corporate
Governance ,and Firm Performance ,63 J. Fin. 1729 ,1735 (2008 ). #f b 24, %7 8 “ %
BENET,EH A AT LE SR LA AR BAT B T 37, X MLk
ERELTAELLAE, XRFREEN T, EdTHEALR LS, KT
Wt A 3 o 2k 4 B R AR WAL A 200

See Paul A. Gompers & Andrew Metrick, Institutional Investors and Equity Prices, 116
Q. J. Econ. 229 (2001).

See Posner et al. , supra note 7, p. 7; see also Marshall E. Blume & Donald B. Keim,
Institutional Investors and Stock Market Liquidity: Trends and Relationships, Table 6
(Aug.21,2012) (5 i} 81 F 4% ) , http://ssm. com/abstract — 2147757 R4 12 3t %
D5 B B B (A S0% % E KRR A RS W 1977 £
MY 30% ), B EREFAFHEKEERGEFEHES, WA A, See Gilson &
Gordon, supra note 5,p. 884.
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T AU AT R B R shif #0720 44,2007 ~ 2009 4 14 £ 27 1]
[, 6 ) 2 g A 4R S A oy AR R 1 4. 5% , HAUAT 0.9% W ] n

(19) B FBRARBORE E A Z AT K KB R H 2 —, See generally id. , p. 879 ;Rock,
supra note 5,p.5.1974 4, E K EAZ XA X AT R HER N E, B2MA T
(B PR RN AR B2 % ) (ERISA) , B sk 3B pR 1 %1 ) J8 S 7 o 85 P A7 7& 5 4K 42 69
F# 4, See LR.C. §41 1(a)(2)(A),(b) (1) (2006) (M E T HEREHKE S
it %) #9 % 1% Z K ) ; Employee Retirement Income and Security Act of 1974 § 203,29
U.S.C. § 1053 (2006) (same);id. § § 301 -308 (R H# T HILK A7) . % B
Bl €, KR RN SR A Fo B AR K P, 3R T 4RO\ K W 37, supra note 5,
pp. 879 -880. AR KA A4E W AR B R AT ELHMBZ R TENFR, R
HTHRFNHEK, REGHERGYE—F ZREXFER(ARRFAELE
W &), 2 s RE T NG EE s, R AR, 2R BESE, |
Sl TRAE ZH TR FERE, Hitk, AN ENFRRAT S, L EHERK
WA HAERBR T AT, KB A RATHERE oA 4 IR K
kit = —/NEF . See id.

(20) See Roberta Romano, Public Pension Fund Activism in Corporate Governance
Reconsidered, 93 Colum. L. Rev. 795,795 - 853 (1992 ); Bernard Black, Agents
Watching Agents: The Promise of Institutional Investor Voice,39 Ucla L. Rev. 811
(1991) [ BLTT 8 # Black, Agents Watching Agents | ; Ronald Gilson & Renier Kraakman,
Reinventing the Outside Director:An Agenda for Institutional Investors ,43 Stan. L. Rev.
863 (1991) ;Bernard Black, Shareholder Passivity Reexamined ,89 Mich. L. Rev. 520,
575 -591(1990) [ bLF {5 #¢ Black, Shareholder Passivity Reexamined ] .

(21) See id. ;John Coffee,Jr. , Liquidity versus Control ; the Institutional Investor as Corporate
Monitor,91 Colum. L. Rev. 1277 (1977) (i+ib T % = & 9 5 47 7 3% AL 2 8] 4 AL
).,

(22] See Rock, supra note 5; William W. Bratton & J. A. McCahery, Introduction to
Institutional Investor Activism; Hedge Funds and Private Equity, Economics and
Regulation 1 — 38 (2015) ; Gilson & Gordon, supra note 5; Strine Jr. , Can We Do
Better? ,supra note 5,p. 481.
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(25]

See Gilson & Gordon, supra note 5,p. 887.

See Jan Fichtner et al. , Hidden Power of the Big Three? Passive Index Funds,Re -
Concentration of Corporate Ownership ,and New Financial Risk,19 Bus. & Pol. 298,
319 -320 (2017). x THIMZ R X R EFEN AT HIF S FR, BF € RNRNEE
—E R L RAT E = F R FEE B EE A See,e. g. ,Leo E. Strine, Jr. , Toward
Common Sense and Common Ground? Reflections on the Shared Interests of Managers
and Labor in a More Rational System of Corporate Governance ,33 J. Corp. L. 1(2007) ;
Leo E. Strine, Jr. , One Fundamental Corporate Governance Question We Face: Can
Corporations Be Managed for the Long Term Unless Their Powerful Electorates Also Act
and Think Long Term?,66 Bus. Law. 1 (2010) [ P T {8 #¢ Jr. , One Fundamental
Corporate Governance Question | ; David F. Larcker et al. , Outsourcing Shareholder
Voting to Proxy Advisory Firms,58 J. L. & Econ. 173,173 - 204 (2015) [ bL T {4 #%
Larcker et al. , Outsourcing Shareholder Voting ] .

See C. N. V. Krishnan et al. , The Second Wave of Hedge Fund Activism:The Importance
of Reputation ,Clout ,and Expertise ,40 J. Corp. Fin 296 (2016) ; Lucian A. Bebchuk et
al. ,The Long — Term Effects of Hedge Fund Activism, 115 Colum. L. Rev. 1085
(2013) ; Nickolay Gantchev, The Costs of Shareholder Activism; Evidence From a
Sequential Decision Model ,107 J. Fin. Econ. 610,625 tbl. 8 ,tbl. 4A (2013) [ X Z #x, &
19 A AL B 52 % 18], R 467 ROAR P (AL k) B E 4 4 39% (33% ), 1 4 T 4
PR SE Y (P B ) Mk 3 B A K 4% ] ; Alon Bray et al. , Hedge Fund Activism,
Corporate Governance ,and Firm Performance 63 J. Fin. 1729 ,1750 tbl. tI (2008 ) [ >
EMCERFEDHE, R BRRAEN TR ERE (T L) N 2% (18%) , T &
WG R AT (P RK) HARE N 21% (4% ) ] ; April Klein & Emanuel Zur,
Entrepreneurial Shareholder Activism: Hedge Funds and Other Private Investors,64 J.
Fin. 187,188,226 (2009) (#f &%k, & EWE ey 1 F 2, & W7 B 6y B 47 R &K 8 F
B FEH N 22% ) o
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(26) See Lucian Bebehuk et al. , The Agency Problems of Institutional Investors,31 J. Econ.
Persp. 89 (2017) [ DAL T {8 #% Bebehuk et al. , Agency Problems ] ; Gilson & Gordon,
supra note 5,p. 887 ; Rock, supra note 5, p. 13;Jill Fisch, Relationship Investing ; Will it
Happen? Will it Work?,55 Ohio ST.L.J. 1009 (1994 ).

(27) Mark Roe, Strong Managers, Weak Owners ( 1996 ) ; Mark Roe, A Political Theory of
American Corporate Finance, 91 Colum. L. Rev. 10 (1991 ) ; Black, Shareholder
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(71) See EY Global ETF Survey:;2015 and Beyond,EY (2015), http://www. ey. com/
Publication/vwLUAssets/ey — global — etf — survey — 2015 — and — beyond/ $ FILE/ey —
etf — survey — 2015and - beyond. pdf.

(72) See Judith Evans & Jonathan Eley, Democratising Finance : How Passive Funds Changed
Investing ,Fin. Times (2015 ) , http://www. ft. com/intl/cms/s/0/b3cOc960 — aS6¢c — 1 1
e4 —bfl 1 —001 44feab7de. html.

(73) See Definition of the Term “ Fiduciary”; Conflict of Interest Rule — Retirement
Investment Advice,81 Fed. Reg. 20946,20945 ( Apr.8,2016) (codified at 29 C. F. R.
pts. 2509,2510,2550) .

(74) See Tara Siegel Bernard, Obama’s Fiduciary Rule, after a Delay, Will Go Into Effect,
N. Y. Times (May 23,2017 ) , https ://www. nytimes. com/2017/05/23/business/obamas —
fiduciary — rule — after — a — delay — will — go — into — effect. html? _r =0. % # & J& it
X 2017 £ 4 A 10 B I 44 W Bos2 i, (2 52 0n L4 4 43R 2] 2017 £ 6 A 9 B,
ERA0194F7 A1 HAlAEEEEA T, BFZNEALNEXRHERT L
TR HAIFE K , See, e. g. ,Ashlea Abeling, Will DOL Gut Fiduciary Rule By Latest July
1, 2019 Extension?, Forbes ( Aug. 9, 2017 ), https://www. forbes. com/sites/
ashleaebeling/2017/08/09/will — dol - gut — fiduciary — rule — by - latest — july — 1 —
2019extension/#2779d4365840.

(75) See Office of Compliance Inspections and Examinations, OCIE’s 2016 Share Class
Initiative ,SEC (July 13,2016), https://www. sec. gov/ocie/announcement/ocie —
risk — alert —2016 — share — class — initiative. pdf.

(76) Id.
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JUE PR G T OR BRI TR T R, (B8 — 28 Rl PP g 5
T, B4 H i 4 TP 7R 9 sl BB T b R RE 2 X0 T 37 7 AR R A R

(77) FEF 10 B MR RGBT R P £ L S I G KRG 8, F L EIFKR
R RBRAR R NRFE ) R A2 T 4 % % 2 % B 7 14, See Rosen v. Prudential
Retirement Ins & Annuity Co. et al. ,2016 WL 74924320 (D. Conn.2016) ( Jf & # #,
BEXRBRARGWEN RS MAERHI LS, HRT (B RBIKE)) ;Taylor v.
United Techs. Corp. ,2009 WL 535779 ,at s 10 (D. Conn. Mar. 3,2009) ,aff’d,354 F.
App’x 525 (2d Cir. 2009) R 47 % b i 4 3 AR ARG 18 5 4R I m 3 W 22 19 48
BELS PELEANFAUNEZTZHNEREZLE T HAF R T R AR REN
PREEFR) By AL R I B8 T X — WK, XA 30 U (2 4 — 2o 3] 4 LR k4 Tk
POANFRAR A 3 3 4\ 45 # 4, See,e. g., Anne Tergesen & Jason Zweig, The
Dying Business ofPicking Stocks ,Wall ST. J. (Oct. 17,2016 ) # 38 7 # F|# F# ML K &
e B 2 3K AR KU T e 4 3R ok A 40 {2 % 7T B BR T 401 (k) I X #%
K mAEBEE,

(78) John Waggoner, DOL Rule Silver Lining? It May Trigger a Shift of $ 1 Trillion to ETFs,
Invest. News ( Apr. 3, 2016 ), http://www. investmentnews. com/article/20160403/
FREE/304039997/dol — rule — silver — lining - itmay - trigger — a — shift — of — I -
trillion — to — etfs.

(79) Fichtner et al. ,supra note 24 ,pp. 303 —304.

(80) Id.

(81) Posner et al. ,supra note 7,p. 7.

(82) Fichtner et al. ,supra note 24 ,p. 315.

(83) See Dennis K. Berman & Jamie Heller, Wall Street’s “ Do — Nothing” Investing Revolution ,
Wall ST.J. (Oct. 17,2016) ,http://graphics. wsj. com/passivists/.
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AT B B BT (880 SCHLRE - 3 M7 40 ( Eric Posner) (JEBL4Y - L1

(84) See Andrew Haldane, Exec. Dir. Fin. Stability & Bank of Eng., The Age of Asset
Management? (Apr.4,2014) ,https;//www. bis. org/review/rl40507d. pdf.

(85) See Russ Wermers & Tong Yao, Active vs. Passive Investing and the Efficiency of
Individual Stock Prices ( May 2010 ) ( unpublished manuscript ), https://finance.
unimannheim. de/fileadmin/files/areafinance/files/Paper. FinanceSeminar/Wermers.
pdf;Inigo Fraser — Jenkins et al. , The Silent Road to Serfdom:Why Passive Investing is
Worse than Marxism,Bernstein ( Aug.23,2016) ,https://www. scribd. com/document/
323564709/Bernstein — Passive — Investing — Serfdom — Aug - 2016; but see Miles
Johnson , Why Active Fund Managers Should Cheer Therise of ETFs,Fin. Times(Dec. 5,
2016) ,https://www. ft. com/content/dfld95ec — bacd — 1 1e6 — 8b45 — b8b81dd5d080
(£ 30 H 4 BB sh 24 8y 2R ALY AR A 8 B R 7\ 38 B SR 0 1 69 R R 8y
Me) o

(86) Zweig,supra note 2.

(87) 1d.

(88) José Azar et al. , Anti — Competitive Effects, supra note 12; José Azar et al. , Ultimate
Ownership and Bank Competition (July 2016) ( 5 H i &9 F 45 ) , https://papers. ssm.
com/sol3/papers. cfm? abstract — id =2710252. #2647 b IR bk By 150 5 &£ & oy 2
WHATT e, ML REANER AN REHRZAREFHFRT 2B W
KREFRDFFFEE RGNS R, See Azar et al. ,Anticompetitive Effects,supra note
12,pp. 4 =5. SR, K 58 % oyl > ROE R — A7 W, Bk Z AR A A ROE T
HTRFHERERA LA, X LT ER TR FEL RN RRHXEPNATL,
SR IENTY,
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(89]) Posner et al. ,supra note 7 ; Elhauge, supra note 10.

(90) See,e. g. ,Strine Jr. ,Can We Do Better? ,supra note 5,p.478. &k 4. IF & [ 4 45
HELALHEHERNRH P HANRE, IUX B EL T ERZRBEIRIR
AR EAXHRIFNEERNRACUWERFANME, BHRELRRF T2
MEABE T ZH, E, HhEH ELNRREEAXREATANH R, £ %4
B3 G R AR, AL AREME R BB R G RERZET AT KP4 K
808 B AT A T A A T 4 R

(91) AT FE MR ERNE WA ELTRLEL BN WX ERENEY, REXR
BEETZELSEARBENER, WEZXZEAAN, NG LEL, XEEY
WHFed MM EE, URX 2B £, HoTHRELBEHERNES,
See Some Tender Offer Quirks, Kirkland & Ellis M& Update ( Oct. 9,2009 ) , https://
www. kirkland. com/files/MAUpdate/100909. pdf.
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(92) See David M. Smith & Hany Shawky , Optimal Number of Stock Holdings in Mutual Fund
Portfolios Basedon Market Performance 40 Fin. Rev. 481 ,tbl.2 (2005) (2002 % , 3t [
EeBHAGFHAEFHHEEN 2 K),

(93) eATEAT R A A H ALV R BRI HATITAEBR FWRAE, MA1EE 5 HRE L+
S 1 BT A 5% R e th 4, See Frank Partnoy, U. S. Hedge Fund Activism ,in Jenniyer
G. Hiu & Ramdull S. Thomas eds. Research Handbook on Shareholder Power 13 — 14
(2015) ; Henry T. C. Hu & Bernard Black, Empty Voting and Hidden Ownership :
Taxonomy , Implications ,and Reforms,61 Bus. Law,1011 (2006). X & X ZE 4 & T
IRAMBA, ANVHTHES THRROR G ELEECRETFLRA, B
Mz MA LR H KA ERTAENAF L5,

(94) See Freidrich A. Hayek,The Use of Knowledge in Society, 35 Am. Econ. Rev. 519,522
(1945) . xfFAR L & 7 & H38 FR AT A 5 HAT WA H & 8 B34 R0, F A
BAR—FT o R -FAFAWERIATFHRTATLAT B2 LELT BT E
EHEELR R LG, BHERAXMFAT, XLE20 R H I R EELE
PAENERE, A HRANTR L REHEANT 5%,

(95) B EE, ZUELZ USRI BRREY TR, EEAECNAFELEREHEE
FRANFNERR G 42 LW, See Frank Partnoy,Are Index Funds Evil?, The
Atlantic ( Sept. 2017 ), https://www. theatlantic. com/magazine/archive/2017/09/
are — index — fundsevil/534183/ [ L T & #& Partnoy, Are Index Funds Evil |.
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RALFEMHAREREF) M2 ZE BCAEFE LR EHHEL R,
See John Morley , Too Big to Be Active ; Large Investment Managers , Conflicts of Interest ,
and the High Costs of Corporate Control (FF R4k 4) (1E# HFAL) o X L&A 7 8 &
HRREE AWR R RBAE T WAL TR YW A AT

[97) See generally Yang Sun, The Effect of Index Fund Competition on Money Management
Fees (Apr.15,2014) (k& H JR 89 F %5 ) , https://papers. ssm. com/sol3/papers. cfm?
abstract — id = 2432361 ; Lisa Beilfuss, Readers React: Low Fees Are Driving Us Into
Passive Funds, Wall ST. J. (Oct. 24,2016) , http://tabbforum. com/channels/fixed —
income/news/readers — react — low — fees — are — driving — us — into — passive — funds. 3§
A R A 4R Y A stk & R 3, Erik Sirri & Peter Tufano, Costly Search and
Mutual Fund Flows,53 J. Fin. 1589 (1998).

(98] Krouse et al. ,supra note 2.
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(99 2015 4,401 (k) it X E G = K H N 4.7 TAL £ 70, & 60% Jy 3 R K4 fr
# o See Sean Collins et al. , The Economics of Providing 401 (k) Plans:Services,Fees
and Expenses,Ici Res. Persp. (July 2016) , http://www. ici. org/pdf/per 22 — 04. pdf;
see also Simon C. Y. Wong, How Conflicts of Interest Thwart Institutional Investor
Stewardship , Butterworths J. int’] Banking & Fin. L. 481 (2011). &£ ¥ 2455 T, & 7
BRI N ZHRANRA EHAIF ., FA0F,1990 £, Fidelity # B 3 T %
5T M (R M R ) B R REE LG, ok W B K % 5 % Ammstrong World
Industries 3 ¥ 3£ 1. 8 {2 % 7ty & T4 & iF X A\ Vanguard % % # 1 £ 4 7
Fidelity, See Black, Shareholder Passivity Reexamined ,supra note 20 ,p. 602.

(100) Zweig,supra note 2.

(o HEANFHEBEP RENKERIATENEFKRLIHE-MNEZTFWNMEA, %
ERREZAERFR G IEA BN RAAER, EEWEMm THZELH, See
David F. Larcker & Brian Tayan, Chairman and CEO: The Controversy Over Board
Leadership Structure, Stan Bus. : Stan. Closer Look Series (June 24,2016) , https://
www. gsb. stanford. edu/sites/gsb/files/publication — pdf/cgri — closer — look - 58 —
independent — chair. pdf. %52 F X BRI 0 B R E A F Sk b E R E L
FEERAKEN, REW-FHARAN, F#REETRAEAMRELI&, EEL T
BN WL R REE 4 H T, % . Aiyesha Dey et al. , CEO And Board Chair
Roles: To Split or Not to Split? 17 J. Corp. Fin. 1595 (2011) (k& 2 # W % #47 7
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(102) See Fichtner et al. ,supra note 24 ,p. 304 tbl. 1.

(103) HIEHEFRW, H i E R EFEF R A ERANME R H 28, 5 I Michelle Lowry
& Peter lliev,Are Mutual Funds Active Voters?,28 Rev. Fin. Stud. 446 (2015) [ #f %% %k
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(104) See Paul J. Davies, Towers Watson — Willis Merger : Battle to Save a Dubious Deal ,Wall
ST.J. (Nov. 19,2015), http://www. wsj. com/articles/towers — watson — willis —
merger — battle — to — save — a — dubious — deal1447950545.

(105) See Critics React to Contentious Towers Watson Merger, Chief Inv. Officer ( Dec. 15,
2015) ,http;//www. ai — cio. com/news/critics — react — to — contentious — towers —
watson — merger/ .

(106) See Krouse et al. ,supra note 2.
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Sarah Krouse, BlackRock to Cut About 400 Jobs,Wall ST. J. (Mar. 30,2016 ) ,http://
www. wsj. com/ articles/blackrock — to — cut — about —400 — jobs — 1459370775 ( 4 & #¢
MBI R AL 400 A, EHER TR HW 3%, X 2FLS5 N EARR AN — K
£ ) ;Ross Kerber, Update 1 — State Street Net Income Flat, Plans Job Cuts, Reuters
(Oct. 23,2015) , http://www. reuters. com/article/statestreet — results — idUSLINI2
N17320151023 (4% & #, 3 & R AT it %X & 4 2K & B A & 7 600 A); Deirdre
Fernandes , State Street Corp. Eyes 7000 Layoffs by 2020 ,Bost. Globe (Mar.29,2016) ,
https://www. bostonglobe. com/business/2016/03/29/state — street — official — pegs —
staff — reductionworkers/89HmTzw98F6 AvUCVy A9 A41/story. html ( 4 & 7 , & & 4%
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(108) See Hortense Bioy & Alex Bryan, Passive Fund Providers Take an Active Approach to
Investment Stewardship ,Morningstar ( Dec. 2017 ) , https://corporatel. momingstar. com/
ResearchLibrary/article/839413/passive — fund — providers — take — an — activeapproach —
to — investment — stewardship. full —report/ (/8 7 i X - Z G TE TAE N 7
%) o

(109) See Charles M. Nathan, The Parallel Universes of Institutional Investing and Institutional
Voting , Harv. L. Sch. F. Corp. Governance & Fin. Reg. ( Apr. 6, 2010 ), https://
corpgov. law. harvard. edul2010/04/06/the — parallel — universes — of — institutional —
investing — and - institutionalvoting/ [ X T {5 #% Nathan, The Parallel Universes ] ( £
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(0]  Fldm, NREMBER, L E" TR SRR AANEEL TR R HTH
M B TR FRAXLKREKE P RT WA N ZFHE, See BlackRock,
Global Corporate Governance and Engagement Principles,SEC (2014 ) ,https://www.
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Economic Growth,5 Am. Econ. J. 152 (2013).

(155) See Ryan Bubb & Emiliano Catan, The Party Structure of Mutual Funds ( Feb. 14,2018)
(% H W F %) , https ://papers. ssm. com/sol3/papers. cfm? abstract id — 3124039 ;
Wolosky et al. ,supra note 147.
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(156) 3T 5 3k 4% A 3k ok A0 #1455 M %% &S £, see John C. Coffee Jr. , The Agency Costs of
Activism; Information Leakage , Thwarted Majorities, and the Public Morality , European
Corp. Governance Inst. ( ECGI ), Working Paper No. 373, 2017, https://ssrn. com/
abstract —3058319.

(157) Elisabeth Kempf et al. , Distracted Shareholders and Corporate Actions,30 Rev. Fin.
Stud 1160(2017).

(158) 1d. ,pp. 1662 ,1680.



I BR ) 4 3l B AR 2R AR

P4 L RIATAR 15 Sk g (159

A WA B RIS A R T, 820 o A8 B A 20 TR 2 B Bk e AR
M E RS . Jedivi /R - 5 #k (Michael Jensen) i1, £E 20 {it 42 80
AFAR, DA IR DU AR BRSO E R JBE AR 7 o 400 423 0 1l 41, 3 ik AN AL 4
ST BEL kWSO T 2 3l SR B AT B0 BT ok B Wi £ 0 ARG, 23 w5
M 7 T 732 T 2 Al ok 2 R4 A T 37, A 2 SROAE B 1) 2 LA
T3 — 5 g 4 1) 553 , 4 S SBORH I RS 194 SR AR A O 1o > 9% el Bt
S BRTE S A INAH—A 1 3h 2 6 ] fEid 2 2 vt £
PEORFEAN W o AEANAT A, L —J1 007 B9 IR B 2 10 3 R A
fito BN, BT — IS A B, 0T IXUS: ) R [ 4 SR T, 990 25 T I 3
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(159) Id.,p.1690.

(160) Michael C. Jensen, The Takeover Controversy:Analysis and Evidence ;4 Midland Corp.
Fin.J.1,4(1986).

(161) See,e. g. ,Robert Thompson, The Limits of Hedge Fund Activism (Mar.2007) ( & H
W FR) (B TEAEEAY) (R T 20 #4280 £/ K, 74 F7 #9148 4 B 51 5 4 (b oy
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(162) See Larcker et al. ,Outsourcing Shareholder Voting ,supra note 24.

(163) FITMF R LN, EHE G VERB R H A AT S TR, B E O
HHEGWHESRRZEEEK R, BET S, ERERRE iRE sy E 7Ly
B AELAF A T EEARE, RHE AP &2 EKT FAT. See German
Gutierrez & Thomas Philippon, Investment — less Growth: An Empirical Investigation,
Nber, Working Paper No. 22897, 2016, https://www. frbatlanta. org/ —/media/
Documents/ research/ seminars/2017/philipon —030817. pdf. 2 # 45 4 IRk #F 52 B 89 — ANk
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Dominic Barton et al. , Measuring the Economic Impact of Short — Termism , McKinsey
Global Inst. ,Discussion Paper,2017, http://www. fcltglobal. org/docs/default — source/
default — document — library/20170206_mgishorttermism. vfinal — public. pdfsfvrsn =0.
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(164) See Bioy & Bryan,supra note 108 ,p. 3 ( “ [ # & 7 £ & B 45 #s m 6y /£ 7 4k ok # oA, %
FEBNE G LHRE, ARERBUNATRAENANEE5E, A EHEL e EHRY
RAFAFEWAE,” ). ,p. 10

(165) See,e. g. ,Langbein & Posner,supra note 60.

(166) See,e. g. , Definition of the Term “ Fiduciary” ; Conflict of Interest Rule — Retirement
Investment Advice 81 Fed. Reg. 20,946 ,20,946 ( Apr.8,2016) (codified at 29 C. F. R.
pts. 2509,2510,and 2550) .
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(167) See Alan R. Palmiter, Mutual Fund Voting of Portfolio Shares: Why Not Disclose? ,23
Cardozo L. Rev. 1419,1461 - 1462 (2002).

(168) Id. , 35| R BIER 2t — A XAV TN R THE, TN EHEE RN E
RTRACENENTE, BFERE, ERIATERF LN, ZHAH LH U
Wi AR A B #4734 Z .7 See Letter from Alan D. Lebowitz, Deputy Assistant
Sec’y,Dep’t of Labor,to Helmuth Fandl, Chairman of Ret. Bd. , Avon Prods. ,Inc. ,
Dep’t of Labor Interpretive Letter on Avon Products,Inc. Employees’ Retirement Plan,
1988 WL 897696 ,at =2 (Feb.23,1988) (“i# % , Ik Z XK =& T X 8 X L 4%

BREHAARERE.)

(169)  Disclosure of Proxy Voting Policies and Proxy Voting Records by Registered
Management Investment Companies ,68 Fed. Reg. 6564 ,6565 (Feb.7,2003) (codified
at 17 C. F. R. pts. 239. 249,270,274 ).
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(170)  See Interpretive Bulletin Relating to the Exercise of Shareholder Rights. . . Proxy Voting
Policies or Guidelines, Gov’'t Pub. Off. ( emphasis added ) , https://www. gpo. gov/
fdsys/pkg/CFR -2011 - title29 — vol9/pdf/CFR - 2011 - title29 — vol9 - sec2509 —
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(171)  Proxy Voting by Investment Advisers,68 Fed. Reg. 6585,6587 ( Feb.7,2003) ( codified
at 17 C. F.R. pt.275) (emphasis added).

(172) See Nathan,The Parallel Universes,supra note 109.
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Wk AFERELE... ” See Total Fund Investment Policy, Calpers, https://www.
calpers. ca. gov/page/investments/about — investment — office/policies, visited Mar. 12,
2018.

(174) See,e. g. , F. William McNabb Ill, Getting to Know You: The Case for Significant
Shareholder Engagement , Harv. L. Sch. F. Corp. Governance & Fin. Reg. (June 24,
2015) ,https://corpgov. 1aw. harvard. edu/2015/06/24/ getting — to — know — you — the —
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(175)  See F. William McNabb III, Proxy Votes Certainly Matterto Index Funds,Wall ST. J.
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index — funds — 1499289400 ; Vanguard, The Ultimate Long Term Investors, Seeking
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2016) ,http://www. wsj. com/ articles/does — socially — responsible — investing — make —
financial — sense — 1456715888 (itih 7 4 FEH K B # L) .

(189) See lan Ayres,Menus Matter,73 U. Chi. L. Rev. 3,4 -5 (2006) (#i& 7 “ 2k A4
7).

57



IEJR R (58 = %)

RETEROR R b B I ARG £ 588 8052

3K 26 45 T AR B AS 140 L U v F) AT — 2% 80 0 i 2 9 2 ik < el
T6 B R RS A T AN TG 45 555 B0 n] BB, DT PR35 1 3 R 45 58 3 A3
TERUFIRZ R T3 o AN, 38 o FR i Bl 3l 4 i 36 B9 3l 3ok 26 90 U ik
R 340 3= 3 e G B BE £ Bt 7 7 [ 4 A9 TR | DT B o i 37 T 2 ol
PBEH REAE X 7 B A I6 P 1K A 56 AR BEAER LA | T 37 [0 e A
24 Rl QL RER i 32 B 2R 0 O LyA BRI BB H 151 77, R 08
BBl A P 4 00

B XI5 FRA A AR I B E . F5 L,
38 ARSI AT B 7 WA 2 A, 388 A 15 HE FBAS 073 AR X 7 ) o 2k
R o AEBEAR B TR AN 2 S8k MLE W) SR IRAUX M BOA R 2 o SRR A
Je— R AU, RO R . it — 2 A
PAK , 22 FIVETT IR SR8 AN R M — BB — SRR B MU, £ 28 SR v Al fi]
TR AT SR B A R DA U0 B IR R 2 v Y R R AL BE AN O T

(190) 3 7 Ju i ok 2 SR B9 IR My R R A AT IR A1 LA 5 — N E B Bz
RAXEERASZELANF R RARFFARLN A RF, B, £ Corwin v.
KKR Financial Holdings — % & , 45 4 4 i 5 B 3 BE A , o AR A FRR oy 308, AR
R A& Uy Revion LU F 25 oy 25 5 F L% BT A A iy LN R AT H &L, 125 AL 3d
304 (Del.2015). X — R EA XM BRE LR GEH, B A LW AT HEHF 50l
WERREHFH,FARZERGALHFEAFA MK, BdTU LT ALNRRA,
WHESRRZREFAMS HBTEREEEREERNE N,

(191) BT, & M o ik AT 3] R A o B B9 HLE A AR X RGE LR BT R B A B kA
M, G RBRA—R—FNBAAN, EAF A NHAE L EENEL —F, See
Stephen Bainbridge , The Scope of the SEC’s Authority Over Shareholder Voting Rights 5,
UCLA Sch. of Law Research, Paper No. 07 — 16,2007 , https://papers. ssm. com/sol3/
papers. cfn? abstract — id = 985707 [ hereinafter Bainbridge , SEC Authority ] ; Del. Code
Ann. tit. 8, § 151 (1953) [ R AB KT L ER A EA VA ERAEF QR TH
(EERBRFEF 2SN WA W Aot 6] %A RTRA &K — &
Mo LA BE R ARG, kB - —ZAN, FELE, HRAERAMNGRA G
NETRARE — BRI, 19 B2 B, 7 ] A 5] i 27, 43 8 Sk ALK T 7
AERRCETHRATR R EEM, AUALR—R—ZWHHN, T 5 — AN
EIRIRA AR 8 FZAAL, do L A TR AT B 94 #9 % A A L IR . Bainbridge, SEC
Authority,p.4. ] 20 #2247, 4 K % £ B A B 4 — Rk — FAE  BOAHL, R A
RVFAE G HEAEAES —F 1d. ,p. 5. 4o A SRk IR 14k 56 B A AR 89 AL ) 32 3
Flo Td. Josbh, A8 TF b RAT R R AL G 38 R, 1927 ~ 1932 £, E D 288 AN E K
ATRRINEAREAPREOLF ERERATE SN ), . ,p.7.

58



B 1 B 3l B 7R 3R e AL

S S WAIEN T 4N BRI 5o B SRR AR D R A R B Y
— M ORI AR Y, XA OR AP B BRI A RN, RO B R R AU
E 265 TR 2 B A7 20 J A1) TR SFOR B A 2 w092 B 5 15
XE2EIA A BIAT o Db, 38 3 30 <5 A8 R BEZR 19 3 DRASOR 488 w8 28 Wl
SRt T e S Y

{EE , X SE g Iy A RE b T S vk e 7 Jd S5 IRHIE 2R 22 5 & A
SRR ETT S, P A A R R R I LA B — TR HRLE
SR, FLAE 1990 4% 52 o 4 3 PRALHEAT (14 M — — U i, 4 e Sl ot
DX o 325 B ) gk T AL (199 20 22 80 4FAX, il 7 JT R TA PR 21 XWUZ
JRAS 2 g Xt 7 A R A P VR D 26 IR 27 52 5 2% B BB 1 65
“19 C -4 BN AR AS 1k T b o R E AT e 2 s A 7 2Ok
SR | FR A 2 500 A 20 AT TR ) 2 phe AL 1950 DU iy 2 R AR 4
FEl P IE 25 52 3 It FIAIE 95 B2 14 b i e e 3 o 17 380 14 2 A28 (100

ISR A 5y 22 5 2 RERR , B A BUR 8 CIE 23 28 53 7 ) ( Securities
Exchange Act) £ 19 7% ¢ 3l @ N o % 50k Au i 56 BHIE 97 A8 b %2
REAERT 5 CUEZR 32 500k ) 3% H A RO AT $2 T8 2hosg o U, i 3¢ Ik
IFA 5 T 2N AR 14 2% a it B AR 4P B R 2 Y 5 1k
L R R R D [k B B [ 13X — WAL, TAE T 25 O R KT 56
FEIUE I3 58 5 2 D3 2 Wi A TR S o M 3R DR AL AR AUy, G MR R 7 S BR T %o
FRBAAIE £ LA B AR B 15 5295 5 i e 1) M A L1o7)

T 1 B A XX — A R AT A2 AT LI T R W s Xy mD R

(192) See,e. g., Frank H. Easterbrook & Daniel R. Fischel, The Economic Structure of
Corporate Law 63,67 (1991).

(193) HMAZEZEHAXNEETHRE T ENALE: KEHEARAD L o, £k
WATEBEEY L VR T2 550 THEMT, See Richard A. Posner, Judicial
Autonomy in a Political Environment,38 Aruz. ST.L.J.1,5 (2006) ; Dmitry Bam, Voter
Ignorance and Judicial Elections,102 Ky. L. J.553 (2013) ;Charles Gardner Geyh, Why
Judicial Elections Stink,64 OHIO ST. L. J. 43,52 (2003) (itib 7 # B %% by 4%
o

(194) See Bus. Roundtable v. SEC,905 F.2d 406 (D. C. Cir. 1990).

(195) Bainbridge,SEC Authority ,supra note 191 ,p. 8.

(19) Id.,p.9.

(197) Bus. Roundtable 905 F.2d,p. 408.

59



UEJR 80 (58 =+ =)

PSRN A B A TR T EZ A . AE CTS A wlifRah 7128 7] (CTS
Corp. v. Dynamics Corp) — 51, 3% B fift B3l - B0 A AT AT 22 Wl 3k S U Al
1B BE L [ 20T [l 1A 2% ) A WA AL (358 5 BB AR R B ) T LA
o "B TR 7 [ 2 A B 28 1K LR IL A 00 T, e e 1 e A KT
AE SRR il 1 — 20T BR 1 Fe AR 3 AR 52 i P 2 ) ML AE o

RSBr L, CUESR 52 5y ) ) T OR 47 AR IR 0 B 7 By 1k 28 )
P BSR40 R R F-55 3 BT AT AR AE D B A £
HHIASC, M5 O 117 37540 il A AT B T RO RS Y 28 B 450 5 I, 1B BURY
I A Ao T ELEAT T F50AT R R R ME— RO B, A Al AN K
A RE BB B F F AR R BRI 2 R AR B, IF H AW R BURF A+ 1, n]
AE 2 P RO B R 15 5T e A% A I R

(Z) MR A m IR TR ER E R

FURIT , 7675 B A0 ] fig DA QR AR ()R WA WL A2 B 4R L T i
E N RGBT & 0 A B s (B A7 %8 Bl e R 58 o) &%
LU LRI R] R AH AR SR P OS5 R A B, A, SR
SEH SR TE 2 S A T A G 2 R HL 200 H 3 S
SEPR b BT IR B B A ROR—A S, ik S5 T FUR BN Tt
[7i) 35 5 A9 T R RO A T (0 2 TRASL B9 T 7, T AT Al 1 B0 80 DR 35 o 4 %
S T R A 20U 53 6L S 0 R R AR DR BEL A 3 [] 66 4 5 B IR B
GARAT IR, B, ARRAEAT B ARSI 15 55 2 50 HL A i
AR E G AR, S5 A, 3 AT A S B ZR IR AR VR VA SRR i DR 2% W]

(198) CTS Corp. v. Dynamics Corp. of Am. ,481 U. S. 69,89 (1987) ;see also Santa Fe
Indus. ,Inc. v. Green,430 U. S.462,477 =480 (1977) ( ¥ # 8 KN F & b # 7 &
MEE)

(199) SEC v. Transamerica Corp. ,163 F.2d 511,518 (3d Cir. 1947 ) , cert. denied,332 U. S.
847 (1948) (VLCIEH X H %)% 14 K aWE FHEHE),

[200) Disclosure of Proxy Voting Policies and Proxy Voting Records by Registered
Management Investment Companies ,68 Fed. Reg. 6564 ,6566 ( Feb.7,2003) ( codified
at 17 C. F. R pts. 239,240,270,274) .

{(201) See Strine Jr. ,Can We Do Better? ,supra note 5,pp. 483 =490 (Z#F % & & &, “ I AT
TERHRITLHRFE, UE TR R HFERLETE M REHRATFAOR
B HHBRNAE T EEEERER A S 4L EBIERY L0 A2, 2t
B-FERE-HEZRNFRNE),

60



B 1 B 3l B 7R 3R e AL

AR R ) A 52 07 SR T 0 o OARIRAE ki 2l i AR v R AR
TR R , el R 5 AR 22 A A e 5 20 g Y R B X
Al #EE  HAE OS5 BRI th TN RE TR R FH LA Rl XA A S 42
YRR , IR SR VAR AU UL, AR A FIHRRRIA . HTRIAZERA
R ) BB U Bt BB A A3 2R 2 RN T U 114 A U 2% A
AR G B8 3 LAk 2080 550l b 1 JHG Al PR 2 58 4 £ )it (209

USRI A g IRAEVRIR B BR — B, 3088 T A "R B St 2%
o A AR el A TR B A BME O JE R AR A R £ o DALk, L SE Sy
BT B A M) i ) AR S 1L 2 P DB R AT B T 5 1 B 22 g L
MR ES SR E AT, 3 R A I A PR A A S R e o o A
B, RALTIETT T R G B £ . XEEHOR Y R 2 4r iy,
DR A7 6 AR IR 2 B, A7 26 25 < 0] 486 B 3 A9 AN R R MO 3 >
F o5 2 21 L2050 (ELIC T BB 2t oA T W A A8 [l AL, T e v A B
I RO B R B KA 8 R I o RS o B i g 4 v A R B
LRI G 5E S J7, TR 13X 28I 4 A B3 M

PRI AT LIRS m] A5 B A2 436 BE T UBR E D1k 28 /] 52 BR 32 55 T
PECR o HIX Al 32 4 il o+ B B i F 2k (240 1 4F) Bk
UEWT . T HUNAT AR T BRI 7™ A 1 2 L, AELABR 7 A7 T BT — A
H WA S, AR A BR 21 2 5 SR s AR U A ST 4
(4 Bt T, ELIX 26 9% F I Sk A RE AR 1 28 RN AR A i f . A IX 2%
FUIN — 5 R BE b e A% kS B A BT SR VR L EAPE FHRBCR A IR
o+ B B ER S B TR X w A B A BRER AN 2 AF R IR L
IR BT L 3k 2% KO0 R Y B R Gl ] — /NS 3 A . S5 AN, T
T IURAS I 9 Wi 55 AR e LA AL, B DL L i A ] BB 22 5| A A

(202) See Jonathan R. Macey & Geoffrey P. Miller, The Plaintiffs’ Attorney’s Role in Class
Action and Derivative Litigation : Economic Analysis and Recommendations for Reform,
58 U. Chi. L. Rev. 1,10 (1991).

(203) See Ralph C. Ferrara et al. , Attorneys’ Fees and Incentive Awards, Shareholder
Derivative Litigation ; Beseiging the Board § 14.06 (2005).

[204) See Frank Easterbrook & Daniel Fischel, Handbook of Law and Economics 897 n. 192
(2007).

(205) See William Birdthistle, Enpire of the Fund:The Way We Save Now (2016).

61



IEJR R (58 = %)

e e BRI o

ATREA N2 B TR 2R A5 59— 3820 ) i VF Jhy 2 Jaly T AS 2
AHRA , T LA DR —SE R 900, S [EHIE SR 58 b 2 51 23 28 4l 1 R
AR SEEESR AL 5y 2 B R 2R 4 B s R AR5 B AT
T 100 J5 3 T0LL b A B AT By, I8 A28 4 K A5 B AR BB 4 7200
BB FTA MW B0 10% ~30% 270 dn R — A AR (B2 A i
) RE % I IE B Hh R AT BRI 10% fR) 2 Jaly , 33 #0845 A R e it vy L4
GORBEA B o (ELR A — i 2 ol G T AR R i R L R R I
TR Z Wt X LA, PR OC R WARMER E o TR S 2 B9 FI BT I A A 5
FSSRES LRV NI 6 Rtk & <l e ik € 7 C KA 1 e /A
AT T B, AT B 2 LA T B o R 5% e A B AR ) g
B, T R A A S SORTRE 2 5 M S A Y e AT T R TR
FRAH A AU o PR, — TR BB B SR B RLE , AR AT
RER Tl a5 2

[206) Office of the Whistleblower, SEC, https://www. sec. gov/whistleblower, visited Mar.
12 2018.

(2077 Id.

(28) BEMEFEH-—AFFRATERXRZAZEUBEN, FER, FR—AEUNEE
{NF1x 514 IF % ) ( Fair Housing Amendments Act) 1 ¢ 3 [ 7% % A 3% ) ( Americans
with Disabilities Act) # 8 1F 18 RA IR & 20, W B AR AR H E R 7 H A
ERAE A T XA A EN R, 2001 £ REHERALAS, EEUREEZTNE
BT kB W E R X ZETB YN, See Buckhannon Bd. & Care Home, Inc.
v. W. Va. Dep’t of Health & Human Res. ,532 U. S.598 (2001). # R, R H A& R & &
T3k BRI R H e Bk e T3k A A B LT, ok e A e SR R R 38
Id. 7e 5 A g ) e o ok e B O DA B TR SEAT O B9 3 W B HL—— fb A By
W7 kS AR R AR Oy AT SE B P B F B 7. 1d. ,609. % R & 3B I T
H S BT B o A A SR, e KLY SR R T 3R

) G- EE AR AW E A REANNRERNA, FLE B4 E
EEREGCERARERESMATE B EE, btn, BRMAAN: WiELX 2 FE;#
ARBRELAZHEAFAREEREHENRIF  WEBENH EF R HEH R
REZP TR F T EZ AR ERANARFE S, EREXHAEE
RABBEE W 2 o, E W HATH W £ ik, See Corporate Governance Reform
and Transparency Act of 2016 ,H. R. 5311,114th Cong. (2016). 23X —# & ¥ & ¢
ho s = 7RI E VA RS A A, T R AR I By R L B = OF 4R R B ey LB
ZHEMAEFHO . FE L, B KRR T b — T4 A — E] A A,

62



B 1 B 3l B 7R 3R e AL

g it

TEI 2510 20 4F HL Al B2 1 i © 2 i 20 B 1 H 2T
B BRI, Bl S5 98 00 4B AT T BE 0 ) A0 A0 il i Tl 3 g on AR R AR Jf:
BEARAEA o RV HAT 3 3 B4 58 IE 7 20 HHL g XU, (R RE 35 ¢
7t AR g, T REAR PR 25 FT RO BT I P o IR, Sk
W% S TR AT b BRI BEA T T T

FIRITA A, BRI 9 sh 2 5 2 5 35 5 00 L K DL S IR AR A1 oK fe R
Wi o ST B FUB AU B H RDR A S R/ T H 2 —  (H33)
BeFH DGR AR A, B G S )R HE
ST Y 2 BER B 5 (H B A LR Y D MUK $ B AT RS
AR 2 AR o DRI 0, A5 S S5 A e 6 J 7 3 A0 B A T 14
OB o /D T B 22 9 G R o ) SR AR GE SR i T

T 8 A PR A e 2l i < ) 2 RASL, A AR DAL A gl 45 B o T
SEECIE P RS o TR B I R IR B G 15 S TR AU D —
2T 74, G I AT AR AL 93 1 e S 50 £ QL ) A

(h#ERT)

63



