CiE%3E) (2021)
F=+"%,%£143~185

LI ER - 0F 2 v FEFR AN R
(R)E KB FT B E
£l &

WE.SFLPRAMRM SR FRfF

R EH R TR LG BE, RIEEBFIE L
MEAE IR R R ARG N ) F A m N B R &
FLAORD I AATR, X2 FHFAEZYEK
MRS, AXIET HmABRMRT E AN
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RERAfEFZMAETANTHEFRE, FAS
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Jill E. Fisch, Governance by Contract: The Implications for
Corporate Bylaws, 106 Cal. L. Rev.373 —409 (20138).
EYEREAFEFHRME - X /R4 (Perry Golkin) H J&
BR, BV FERIUAFFFREZEGEFHARFCBREE
f£o R Y B - 45 2 3 B (Sean Criffith) , # % 5 - kT
M %k - BT % |7 (Steven Davidoff Solomon) 13 = 7 -« #f 4
# 7 (Frank Partnoy ) X 47 f% o9 & W, B4 36 R AHE#
MMAKFER AR EFREHR HRET RN AL HE
Yy, & & 5 #f {8 #72” ( The Corporate Contract in
Changing Times:Is The Law Keeping Up?) U & & #n )N & 5
BRI EFR AN N ERE BT TN
N AENTF E LW £ 5 H 7 (Can Delaware Be
Dethroned? Evaluating Delaware’s Dominance of Corporate
Law) it i 2] o 4 582 3F 16 .

R RBUERFE 48R EF R HKE,

PAERT L% 5 frak i,
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FHRATER, 4o RAFIZ N EERG ST AP AR, A4,
ERMIZRAT AT EEF ARG TSN,

Ciie

X R TN KRE ETEFL

51 5

RN R AR T 2 947 - B (Ronald Coase )0 A1 B A
M RF (Oliver Hart)(2) 8535 M 2 P KM A . BARFH Il 2

L WA IR, AT F SOR M P B B M A i () — st
A o 2 24 S 0 S 25 ) 25 5 T 0 5% 4 B ) 5 e g
T3040 5 AU B 2 R SR 5D i, W 4,
BN 2 B2 I RUR 3 B 0 B L0 2 28 A 4 7 s I L R AR 5
g (6]

TESCRF RS 5 H LT FA RN 1 5 10 31 2% )07 T, 32 24

Tk BA R EE A LT e A, 2 R N %R T — Fh R
R 7718, BVA R 25 5 AT LA 8 SOsA 8 2 mIRE RN, i A 2 5 il

(1)

(6]

(7)

See Ronald H. Coase, The Nature of the Firm: Meaning, in Oliver E. Williamson &
Sidney G. Winter eds. ,The Nature of the Firm: Origins, Evolution, and Development 48 ,
56,1993 (“ A B AT L REEAZHHEE"),

See Oliver Hart,An Economist’s Perspective on the Theory of the Firm,89 Colum. L.

Rev. 1757 (1989).

See,e. g., William A. Klein, The Modern Business Organization; Bargaining under
Constraints |91 Yale L.J. 1521,1563 (1982) (A A “ AR B L AL ZHWIEML Y — %
FIEARTERE G ALK H K R SRR, T A2 A,

E. g. ,Frank Easterbrook & Daniel R. Fischel, The Economic Structure of Corporate Law
(1991).

E. g., Lucian Arye Bebchuk, Limiting Contractual Freedom in Corporate Law: The
Desirable Constraints on Charter Amendments 102 Harv. L. Rev. 1820 (1989).

See Oliver D. Hart, Corporate Governance :Some Theory and Implications ,105 Econ. J.

678,690 (1995).

See,e. g., Frank H. Easterbrook & Daniel R. Fischel, The Corporate Contract, 89
Colum. L. Rev. 1416,1446 (1989) (“ AR AKX EWER 5 L7 —#H, ERA

LREENEE LR RERZALE),
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AT —JIU)” SRR E L) ROk R 2 Al 2 5 IE AR A AL
NFBRJ¥ (private order) , 8 4 7 3 F T & AT A B 25300k & Sl ABATT 1 2
AAFE L0 ) AR SCHE I Rk S 1R O BriR B 100 S 3 ) 81 B 3 B
WA #E 2% 3% (forum selection bylaws ) | 22 % 2k 2% 3 ( majority voting
bylaws ) F175 4¢ 18 1 4% #% ( advance notice bylaws) [11]

M RIRE (AR & 1 0 KIRE ) WikE A ( Strine ) 7 Boilermakers
Local 154 Retirement Fund v. Chevron Corp [12) —Z& & 2 T X i 58 3t
R m B, IE AN R ARk 7E Boilermakers 58 H1 BT i BE AR AL ,
PR 2> w] A TR AL B T CRRRL AR M 3 38 22\ ) (DGCL ) 325 28 FE 4L I
TN E S R PUE PR I FRR Z (R B A A s )iz B2y 1) —
Far7 L3 AR HER D IR MO S T R e R, R T —
T2 ARAEE 2, BV B2 24 25 A B2 43 B 28 ) A ) 2 AH DG 38 2Z [R] B9 AL T

(8) See,e.g.,Troy A. Paredes, Sec. Exch. Comm’ r, Statement at Open Meeting to Adopt
the Final Rule Regarding Facilitating Shareholder Nominations (“ Proxy Access” )
(Aug. 25, 2010 ), http://www. sec. gov/news/speech/2010/spch082510tap. htm
[ https://perma. cc/S4V9 — VPNG6 | (“ ARty J7 3 (5 #h T R A KT, DL € T 41 48
BANEURAR RS EFRPAL"), BB AT L ZRKEENSS
HEEWE IR R AN FEE N WA H ., See Paul M. Altman & Srinivas M. Raju,
Delaware Alternative Entities and the Implied Contractual Covenant of Good Faith and
Fair Dealing under Delaware Law ,60 BuS. LAW. 1469 ,1469 (2005) ( f# X, , 45 4 4
MEATC R — A R A PRE) T HRFAE AT H) " HTHRBR T —FEH S H
R, K R T A R AR N AT IR A ko AT IR T (N B R SL B E e 4k B9 L
FHHFEEA) ZIATE B H”) ;see also Larry E. Ribstein, Unlimited Contracting
in the Delaware Limited Partnership and lts Implications for Corporate Law ,16 J. Corp.
L.299,300 (1991) [ A % 4 4 e i1 A7 R 5 454 pk (LLP) 3% 2L o Rk B 32 245 77 3% | %
¥ EEANE ],

(9] See D. Gordon Smith, Matthew Wright & Marcus Kai Hintze, Private Ordering with
Shareholder Bylaws ,80 Fordham L. Rev. 125 (2011).

(10) See Jill E. Fisch, The New Governance and the Challenge of Litigation Bylaws, 81
Brook. L. Rev. 1637 (2016).

(11) Seeid. ,p. 1654 (describing advance notice and forum selection bylaws) ; Stephen Choi,
Jill Fisch, Marcel Kahan & Edward Rock, Does Majority Voting Improve Board
Accountability?,83 U. CL L. Rev. 1119,1145 (2016) (## 7 ##kxZamM)

(12) Boilermakers Local 154 Ret. Fund v. Chevron Corp. ,73 A.3d 934 (Del. Ch.2013).

(13) Id.,p.939.
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KFR L

IE N AR 7 Boilermakers 58 AT AR 1Y, 2 ) B2 29468 ST G
ANRE . —RBORFEIEHEIG ) YRR — K B K B %
A AR T S AU IR A IR BRI R 2% A A #E Sy i it
A EE RN 2 TR, R I AR 0 HE 2 ) Y R R A0 UL 4R B BE Y A
AL IEAR AT ) A6 vl 5 R 40 ) ) R BT 25 A AR 16 B
MK JBEAR X AR A R T 3R S vk sl e Al e 17

1 ATP Tour,Inc. v. Deutscher Tennis Bund Z& 5, 1 B i YR 4K 45 X
— P S T 30T 2 e A AR N D 3 A 0 SR MO Y
J s AR AT 28 m) IR 28 8D Sk BE i R HORBE T4 WA 26
PO, T 2 K A G Y 5 A 40 DU S 6 [) A Ok BRSO A e 10 1 2 7R
0 DN AR Y T 56 N Y G [E ) A1 L1900 ELA RO AR 2 B 4
W TR — D A r AR AR AR Z B RA” R
A AR O b o S il HOR 2 AR 43 5 (20

Boilermakers 53 Fll ATP %8 S5z I 1) JB A< B F Al WA ) 9 ) 2 8 5
LA M 5 i v e L L IR ) — R B il T Bk K &R . 7R CA Inc.
v. AFSCME &7 ik BE A Ay, i 2 o 0 FQ 3 % FH Ab 22 2k 3 5 e i 48
AN — 2, DR Ay R AR %R FH A 256 8 40 D g A T A BR (21 Lok
U, I BE I A58 0, 3 S BN A 8 BT SR IR AT 1 —Fh 24
o TR B B i R R IR A PRI B B 24—k B DA s AR A ) 2%
I 2 I ——0KE BH 1E 3 7 2 T 5T AT SR A AT TR 4 1) 7 A [F)

(14) See,e. g. ,Airgas, Inc. v. Air Prod. & Chem. , Inc. ,8 A.3d 1182,1188 ( Del. 2010)
[ citing Centaur Partners,IV v. Nat’ 1 Intergroup,Inc. ,582 A.2d 923,928 (Del. 1990) |
(BERmMER A REZBNEL),

(15) Boilermakers,73 A.2d,pp. 955 —956.

(16) Id.,p.956.

(17) 1Id.

(18] ATP Tour,Inc. v. Deutscher Tennis Bund,91 A.3d 554,557 (Del.2014).

(19] 1Id.,p.558.

(20) Id. Z TR A oy &, ATP & — F 3k R 8, 18 3% B 9F & F 2 3% A IR 51 A2 3F i
o

(21 CA,Inc. v. AFSCME Emps. Pension Plan,953 A.2d 227 (Del.2008).
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o L P e N I 2 A4 A 5 A i 4R A HRA 7 (22

Boilermakers %% \ATP % 5 AFSCME % 2 [i] () "% 5K ¢ £ % >4 £t 7
fif e T Bk R, B A FIE SR Bk R E T R E Y E
Boilermakers 58 J Wt H R I FANFRIT o 7EBT TR BT 50 T, i F 45 Fhs
PR, 3 2 SR FH A TT 5 R 40 ) 2% 3 AT ] 8 KT I AR AH I AL 7 o
B ask o, v I 7 A 1 o 32 2 [ 1 BT IR o A, Sy S 4 o A 0 D O
AR T — A HE

HRZ WO (Y . 15, X R4 o AR 2 T R R AR N Ik B
(VPR 8 ST LA ) 1T RE A 22 LU 1 R BRI 19 44 S, 758 2% i Xt
JEARA T B A9 o 783X RO, At fTKe AS 55 25 L8 398 5 B AR A
AT REJE AR (23 R, SRR R A N LR R B T AFSCME %8 v Jiz
(49 X6F J 2R AT o B AT B A 9ok B 7 32 %) T S 2 3 A 1Y) 75 R 40 D) g A B
JUEARE I AL, PR BAR AT BE TG AT RO X b m R 4 ) (24

ARCPIEANT o 55— 4 a7 BEA IR 1 2 Wl 32 215 A0 1) S Atk L)
LA K AT N J@ i (issuer — specific ) 24 w] B AN b 15200 . 45
AR EE T L S S AU 5 AR AT 22 18] 2 B BRI B AR R 44 RN
BRI 2 . 58 =057 T8 T IR 22 S5 0 324 5 TR B R

— o E) RGN ) S22 1R

28w R LG A B R 2 (8] A OG R AR LR AR

(22) Id.,p.239.

(23) XU RE 5 RAR RN E SCH T 83 fm DL R X A AR AR £ LI B R IFIR A £ X
W T AR AL A B L 90 ME 4 LA E 43, Compare William Bratton & Michael Wachter,
The Case Against Shareholder Empowerment 158 U. Pa. L. Rev. 653,658 —59 (2010)
(FRMAEA A By 78 5 B 4 78 % 14 J& 4 32 7 3 ) , with Lucian Arye Bebchuk, The
Case for Increasing Shareholder Power 118 Harv. L. Rev. 833,836 (2005) ( 7 7 4 fin
RERFFERA - BEAHAKMERARNTWEEREF I RKENF S
HEHRHRANE) .

(24) JRAEAEE 2 B E 16 78 F 42 4 A A F i, % SEC Rules 14a -8 (i) (1) #n
(2),17 C.F.R. § 240.14a-8(1) & (2) (2016) # ¥ty R AR B E & £ T
H-F WP, XL EREE T AXWTEE,
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TR 2 R R A B SO ——— 7 T P R 4 D —— o A L i
AREEAE I HA ATy AR M TR AT 45528 TRl ik R —
AIARR D) RN T — R AN AR A S g 2 e anl kT —
SR MR B 27 R DR d 5 BB B 4 T 37 29T R A BB AR SR
PR R 2530, B0 2 /0 2 MR A SO A 23 (27

RSN N R LA R (28 22 T R B RIRE, 2
R 208 5 152 )2 B Aol % Js B9 (firm — specific ) | il 19 2% Ok
et 29 1 (200 Ak, AT I TN R 28 W AN Do A o o] SR SR MR —
JIU17 B 1 B 2 PR DA 3 1] S AN DK RT R R E e G B4 4
TRt 2 IR Sy B — DU K R] BE R BT A AT NS e A AL
g £30]

Ak % 8 A R WA A FA AR B BARZ T HE LA

(25) See,e.g. ,Jason W. Neyers, Canadian Corporate Law , Veil — Piercing ,and the Private
Law Model Corporation,50 U. Toronto L. J. 173,214 (2000) [ &« ( A7l W) # E#
REEEHAZAK"],

[26]) See,e. g. ,Robert C. Clark, Contracts, Elites ,and Traditions in the Making of Corporate
Law,89 Colum. L. Rev. 1703,1705 (1989) (ML 22 5| “ /» 5] B9 3 4 iy -+ ERT K
GZRAFEFRMK LG T A T A B &k ¥ B A”) ;Michael C. Jensen &
William H. Meckling, Theory of the Firm: Managerial Behavior, Agency Costs and
Ownership Structure 3 J. Fin. Econ. 305,311 (1976) (¥ Wk v — R 7 % 4 x
RWAW") .

[27) Easterbrook & Fischel,supra note 7,pp. 1430 —1433.

(28] See generally Symposium, Contractual Freedom in Corporate Law ,89 Colum. L. Rev.
1395 (1989) (it 47k xtmAl s EACHE M),

[29) Easterbrook & Fischel, supra note 4, p. 5. Frank Easterbrook and Daniel Fischel are
among the most influential adherents to the contractual model. See Ian Ayres,Making A
Difference : The Contractual Contributions of Easterbrook and Fischel ,59 U. Ch. L. Rev.
1391,1419 (1992) (“FH A G w & REBG L+ S F AT BN L LR
L R HAE),

(30) See Henry N. Butler & Larry E. Ribstein, Opting out of Fiduciary Duties:A Response to
the Anti — Contractarians ,65 Wash. L. Rev. 1 (1990) ( %4 T A AT 5 28 4| 4
UESCE:E S

(31) Smith et al. ,supra note 9,p. 127 n. 12 (iF“FAARK)F " — 7 & A F %) .
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ot T B2 5 0 JR R O ERL Ik J5 S G AR Ay R o e o 1 A ) 3
H1 L C2IEIZ I ATI IR S R A B e B A4 T BV R At 1330 4 ] R A A1k
T —FRHLE] AR (FIEE ) W] LhE X AL 2 5 R AR RR T 34

FrPrAe 28 RRETEAR R ARLE b BEAT AU 454, 5 FA N BR )Y 19 T
TR B 35 R R AR M 1 R e SR o A OR300 A
S, K2 B0 B BRI T AT AT o 3 4 17 75 7 A e 5 4 0 LA el
BRI 370 fgil 32 v — I S MO A, BRI AE 3 4R N 5
F R R IRIRIEAT A A I 8 R 24w B A T AT DLRE 3 2 4% 3R 1Y
A AL 380 [FIRE 10 B i AR R 2 — I AR R
aob B 2R I B AR T e Y B R AN U SR HE — A 43 G =R 25 ( classified
board ) - L £ £ ()

B3 T SRR A R Ok s 1 BN LI A1, L AR 1 RLIE A

(32) See,e.g. ,Melvin Aron Eisenberg, Corporate Law and Social Norms,99 Colum. L. Rev.
1253,1275 (1999) (& *f #t % % X % K A # %4 7 3% ) ; Michael Klausner, The
Contractarian Theory of Corporate Law:A Generation Later,31 J. Corp. L. 779,784
(2006) (“HLIEW , ZABEAERABE LA TE -NTAT R ELREREH
HREAHFZ L),

(33) See,e. g.,lJill E. Fisch, The Destructive Ambiguity of Federal Proxy Access,61 Emory
L.J.435 (2012) (A A Bk AR 27 ik Bz (R ot B W AL A BR F SEAT L B F LW
B ER) o

(34) See,e.g.,Smith et al. ,supra note 9,p. 130 (“ #1714 7 1 K F & &R =42 49 N 4 2 1%
R4 24 B9 R 58, AT (R BE A A B B R A BR T o) /A B A T DL I R 4 A B A A B
ERERTREAAGKT, ERMERANZ AN XX ET, ZRNBIEAEF
ERAMEFTROHHE, MUZT , KEEMNANEFLAR AL TEBAERS
Mo BREATH M EREARE LA B ERLRE G EEA TR E, XA A
ABET AT, Wb, AT A AR F AR E AT AR AT T E
Jin A 5 By PR 4|, See,e. g. ,Frechter v. Zier,No. 12038 ,2017 Del. Ch. LEXIS 214 ,at *
51n.19 (Del. Ch. Jan.24,2017) [ ¥ % 109 (b) (4) fr & &t 2 H W £ 5 % 102
(b) (4)fetb ],

(35) See generally Jill E. Fisch, Leave It to Delaware: Why Congress Should Stay out of
Corporate Governance ,37 Del. J. Corp. L. 731 (2013).

(36) See Fisch,supra note 10,p. 1671.

(37) A {4 ,see Del. Code Ann. tit.8, § 211 (2017) (ERFTFEE R E AL );id §
170 (ERBFFEBREKRS) o

(38) 1Id.,§ 203(a).

(39) Id., §141(d).
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VRS R 2B 5 45 o AT 32 1) 28 ) 52 247 1) 4% SR o H 7 R A A4
T, TR HE T FANFR P TR 8. R S48 M 3 38 22 W] 7% (DGCL) 47 102
(b) (7) Z B N BRI — A AR VR 28 R R B 4% 0, R BR il
Gk BE 8L H 00 i S i A R A G RS BTAE 40 5 — i gk
I T3 5 R 24 K, TR R S R L2 BOA 2, AT R 17 2%
FIHLZ BT (P8 7R 2R I L4 %0k 4 R A2 Wl 3 i 4 A — 0T ik
f18 B R 2R 00K SR 48 % 2 B R S K (42

P A A AL IF 2 A B R A DR R B 2R L RCR o ARy
FLAEIN L, A BUR G B SO R > ) E AR 2400 o 2% ) AT DL i
AR AR IR HE S B T AR (R A AR L I 2K A% AN i RS B AR AR
T3 80 e R R M A R AR T 2 X — AU (4

ARG BE SRR A0 W A BRI T2 o R LA MR LR AL A 7oK
“HRAFNSS A F S AR BN R AR R SRR R R )
A HN Bl B BOAUR) /AU AT S B0, 553 R 2w IIE A5 AN A 41
AR 263" 1450 R Tk — LT3z, i L AR R e e T LAy
TR 44 3 PR AR A 0], AR AN 9 28 =] o, DR A AA R PP AT e il ik
SR A AT N T 1 2 40 0 T g L6

B ke R AR Mk B e A B2 T Rl R R e (4 AR D

(40) See John L. Reed & Matt Neiderman , “ Good Faith” and the Ability of Directors to Assert
§ 102 (b) (7) of the Delaware General Corporation Law as a Defense to Claims
Alleging Abdication ,Lack of Oversight ,and Similar Breaches of Fiduciary Duty ,29 Del.
J.Corp. L. 111,113 (2004) [ #3£ 102(b) (7) 8y 7 £ Fe 6 Bl ] . %= T 5% 1434, % ¥ o
FETARY W eH T HWEEF AR ENATY . Id ,pp. 113 - 114.

(41) DEL. CODE ANN.tit.8, § 122(17) (2017).

(42) Id., § 102(b)(4).

(43) 1d., § 109(a).

[44) See Ann M. Lipton, Manufactured Consent; The Problem of Arbitration Clauses in
Corporate Charters and Bylaws,104 GEO. L. J. 583,589 n.25 (2016) (“—# ki, A
MNE =TI T EFXAENS ),

(45) Del. Code Ann. tit. 8, § 109(b) (2017).

(46]) See,e. g. ,E. Norman Veasey, The Shareholder Franchise Is Not a Myth:A Response to
Professor Bebchuk,93 Va. L. Rev. 811,821 (2007 ) (3 ¥ i 7= 77 DL 3 & 4 15 % & 4T
ANBHEFRFWERANKEN TRART, BH LS HR) .,

(47) See,e. g.,Airgas,Inc. v. Air Prods. & Chems. ,Inc. ,8 A.3d 1182,1188 (Del.2010).
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RERLAE N fe = vk BEAE Adrgas 28 TP BT R R B TS AR, 2 ) 2 A D o R 4
DU N R BEZR 22 [B] A ) (480 S 2 8 Ay ik g S 3t 17— b figp R i
T AR 200 9 7 "B AT 2 1 32 24 Ji W O i e ) (490 iz 3l
ik B EE SR HE TR o IE Wi AR AR FE Boilermakers 8 H T i B 1)
ARE, « TR AN AG B T R b A M 8 7l 5 AR Z [ 40— A6 2
W 437 150

1 Boilermakers 221, 1k BE A4 15 A [R] A9 R 22, 4 7o 5 25l
IF P PMSCRE E SR A A At B SRR BOUR R e . B R AR B
L RERL AR A R T , n SR mAR A DL A, TR 4 FE R A
RN FEARAIN . R ERER R MR A R HRRAE RSB E
TR 0], 8 A Al R s o [) 8, AU AT 4 52 30 2 5 2 PR 5 T SR A 1Y 2 AR
A0 2 B ST B AR G R R AR R A% N A, 3R OR I AR R A
7] (52)

FLU, e RO e AR AN [ 3 S 2 3 1) 3 R I 2 ) 3k 2 AR
A T XA F L T B SRR o E QAR AR S A IR AR A
H O RIAUR], 53 RS BORIAR S , R LLR 348 Bl 2y w) 5 f8 40 ) (53
AN, AR A OGS 5 248 ] 55 I AR 45 5 1) 2 3 EA T ARG, B 3 254 AN Il DA
(3 F A CHAG, RN o DR, R A 10 4598 R R RO A R
F 2330 o (9 PSS R 2R O R AT A R =2 ] R ) — R 43, IR
A IR A BCRR AR F O, 332 AR R ) 22 [ [ A5 18 SR 36 3224, 1 &
PR &% 2L ) —&B 4y, (5]

Boilermakers Z& (1) J] 2 [ W 1 XA\ A TR R A A 1 3 FE

(48) Id.

(49) Id.

(50) Boilermakers Local 154 Ret. Fund v. Chevron Corp. ,73 A. 3d 934,955 ( Del. Ch.

2013).

(51) Id.,p.956.

(52) Id.

(53) 1d. [ citing CA,Inc. v. AFSCME Emps. Pension Plan,953 A.2d 227,232 ( Del.2008) ].
(54) Id. ,p.957.
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PR, & il 2 w1 5 SR 40 FUE 1T 20 B 55 R 20 WO J I FA N BRI 055D
NIRRT R B, R AT N PR SAE E SR R A L A
Boilermakers 2% 3| P /€ H Rl 72 )2 A BR , {H 7F Boilermakers & 2 J5 “ i 3
Jin g (56

RATANBIF IR 22 A (A R IR AN 43/ 57 #E ATP Zrf,
TR AR M o e ¥ B SR T — T E 2 R G I 2 A RS Ak K (fee -
shifting bylaw ) , 34k W7 1A 2 Boilermakers € (1% 32 24 43 #7 J2 3 H 1y [58)
[FIRE, — S R AT AR T 3 5 0EAR 453, 5 1 T S S R0 i B = L
A4 I S e N 1 #ME PR ( compensation agreements ) 59 — 4k

(55) RATAURRAT S M LA BEZR 4N &K, Bl o, % E % & 2 (advance
notice bylaw) ZER R A F B XATAHER L R FEFHEA A, XA HEE
Boilermakers |z #7#t /R % # T . See Wilmer Hale,2015 M&A Report 5 (2015) ,
https://www. wilmerhale. com/uploadedFiles/SharedContent/Editorial/Publications/
Documents/2015 - WihnerHale - MA - Report. pdf [ https://perma. cc/HR3U -
MVZK] (1142014 5 4 Jk , 4708 & /R 500 153 95% Fn % % 3000 45 %t 90% 49 w2
Bene HEETM AR AFT" ), BRHEMNEEGT LB LZRANEH ERET
REWAR%E . See,e. g. ,Gibson Dunn,Advance Notice Bylaws:Trends and Challenges
2 (2015), https://www. gibsondunn. com/advance — notice — bylaws — trendsand —
challenges [ https://perma. cc/55EC - KWVHQ ] ( #£ %%, 3= % & AB Value Partners
Hy R AT R e MR, RAEE R ATFESR WA AR E
WT, Ao LFaBMERSAN"),

(56) Roberta Romano & Sarath Sanga, The Private Ordering Solution to Multiforum
Shareholder Litigation 14 J. Empirical Legal Stud. 31,38 (2017). 4% $i 4 i 52 3 HL#
72015 FWH AN T W E A 3 H 3. See Del. Code Ann. tit. 8, § § 102
(f),109(b) (West 2015).

(57) See generally Fisch,supra note 10 (## # F o K ey b H A2 H) .

(58) See ATP Tour,Inc. v. Deutscher Tennis Bund,91 A.3d 554,556 ( Del. 2014 ). % 4 ¢
ML R E B T kM, 250k %% F # % 4 2. Del. Code Ann. tit. 8, § § 102
(f),109(b) (West 2015).

(59) See Matthew D. Cain, Jill E. Fisch, Sean J. Griffith & Steven Davidoff Solomon, How
Corporate Governance Is Made : The Case of the Golden Leash,164 U. Pa. L. Rev. 649,
652 —653 (2016). {545 7% & i 2 , & Boilermakers % ¥ ,“# 4 % # " ( golden leash)
EREZR G FAEAARNIEER B, Y RN ROt 3 A2 4 0, AR R 4 e A
HEFR R, ORI EF N T RO X A E R,
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RAT NFLZAN L T R AR AR L0 e NI ik e EE R 400 4%
ARk B ATP 21 Boilermakers 5 (1) 4k 3 (61)

T 3o SR A s w) EERR AN S5, IR WA K T S 58 AFRF I 1
VTR, R i B A wl SRR i 4 ) 1 — RINA BRI R, 4
1% Z2 %k (majority voting) fdf Fl ZEH 525 (proxy access) FIBLZR H 4
P WA AL A o X SR ARG 1A 2 2 R S Biln, R
2014 4£ 1 J, “ARifER 7K 500 8BS B2 W 305 90 % Bk T A
e Z 8 (020 2015 A% 22 6 45 55 5 {1 A 355 7 40 0 2% 0ok
YiJe  JE W ME Y — 47, # 2p JEU A 2 A 29 T 3 I (New York City
Comptroller) % ;& T — 3% & & 4% & 8 3) ( shareholder proposal
campaign) 03] REZEMH B IR FER I B AR ER D T ZHREKRM
SCRF BRI Z 1 K AT N IETER IR RIE K Z e85 55 Lo4)

(60) See Claudia Allen, Bylaws Mandating Arbitration of Stockholder Disputes? ,39 Del. J.
Corp.L.751 (2014). LE R L HTHI FHEN - X FH LK EHLLF
(REIT) #{ 5 ik 4 41 U] #9 2% 3 ( decision) , R4 1% 20 BT 3 ok 3 B i 42 W oy A 8] 3%
Del. Cnty. Emps. Ret. Fund v. Portnoy, No. 13 — 10405,2014 U. S. Dist. LEXIS 40107
(D. Mass. Mar. 26,2014 ) (3 J BE 2 A B B R & 4% 1 oy & & B 3 e 5030 s Katz v,
Common Wealth REIT,No. 24 — C - 13 - 001299 (Md. Cir. Ct. Aug. 31,2015) ( 5]
Boilermakers #| % #y # %7 44 ) ;Corvex Mgmt. LP v. Common Wealth REIT, No. 24 -
C-13-001111,2013 Md. Cir. Ct. LEXIS 3 (Md. Cir. Ct. May 8,2013) ( 3 E 7 ¥ 1t
RN R R E R B MR, AR, B REW ARG A it
HEH, TR ERERGRIEH),

(61) See Letter from Jeff Mahoney, Gen. Counsel,, Council of Institutional Investors,to Keith
F. Higgins, Dir. , Div. of Corp. Fin. , SEC, and John Ramsey, Acting Dir. , Div. of
Trading and Mkts. ,SEC (Dec. 11,2013) ( #f i1 Boilermakers X # By 3| 2 7] & 5 2 4
] R ik T AR 40 0 o

(62) Choi et al. ,supra note 11,p. 1121.

(63) Simpson Thacher & Bartlett, Proxy Access Proposals 1 (2015), http://www. stblaw.
com/docs/ default — source/memos/firmmemo_07 _30_15 _proxy — accessproposals. pdf
[ https://perma. cc/5TZV - HZWD].

(64) Well, Gotshal & Manges, What’'s New for the 2016 Proxy Season: Engagement,
Transparency , Proxy Access and More 7 (2016) , https://www. weil. com/ —/media/
files/pdfs/1 22_16govemance — alert_final2. pdf7cid = 8590500125 [ https://perma. cc/
4378 - U338] (W &#,£20154F1 A1 BEE2016 5£2 A4 H,124 FEATAHERLT
ERERRFZRAE, LR, Ea2m N RANRED .
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BRI AR - S 5 IROR Z B AU AR

bR, E RSB AR IE R AT R AT N LR A B
TR o SR sk s A 40 U)1AY e B A Ry B B R I 2R K, RT LA
ULEEBE N 45 T BN 2 W% H , Boilermakers 221 ATP 22 (1 ] 4K
T 0K — FE A SR 4 ) SR WM SRS A SR OR 9 T 5 7% 2%

SRINT, B Sy BT AFAE I A S I, v 5 — A (] 2, IR AR J2
5 L 19 107 32 0 [ 5T R AR e TR ) IS, O >4 L e Sy [] 2 R R A 4 )
0B O = T = s Y (S N < 5 e N N S g 1
e, BRI B B AR 0 el AR A0 WU 9 A ) L Boilermakers € (14 4 P
FREE R E N A R, R TR SWA )12 AU k8 o 6 2 3 R 40
W AR BEARAIIEARZA BT . B, S B AR AN R & WL, A A
PRI AT BRI A BR o AT 3N 1 BRARA Ty 423 ) 55 72 41 )
B9 JLAS EZERRA o T T A 308 4 % sk S R ] ) 5 7

(—) #RHEEE 109 F 3 A7 2R 4% 77 Y SE 51 BR

JL4§ Boilermakers 58 Fll ATP 2245 [l - A 4l RE P A N V& LR g0 A&
SRR AN A AL T 1R R BB ) AR AR N S5z i 12 Bt 1 LA )
CA,Inc. v. AFSCME %W 3R B, JB 7R 1 1 P B i PR L0003 [ N B4
M TG 23 (AFSCM) |, & — AL ge & M4, MR 14a - 8 LI 42
BT 153 165 B A ) ) R R i 8 L67) LA R A U SR R AT N
TERESEAF BT, ST H TROAR £ 44 10 1 N 2 08 3 55 25 245 1 S AT Y 5 B

(65) x-Fix— & o3t — ¥ itib, see Verity Winship, Shareholder Litigation by Contract,96
B. U. L. Rev. 485,496 (2016) ,

(66) CA,Inc.v. AFSCME Emps. Pension Plan,953 A.2d 227,229 (Del.2008). 72 AFSCME
FZHT, A A M A XA B B E #9523 R K g # . See Frantz Mfg. Co. v. EAC
Indus. ,501 A.2d 401,407 (Del. 1985) (X H R A A LN ERB ELZEREF L&
RBATH A, AR EFL AL BN FREARFEZEFT L K- MR H T
Frantz £ LR, REBEENENRRAFEELN WKL),

[67) AFSCME,953 A.2d at 229;17 C.F.R. § 240.14a-8 (2016).
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) Z2FEASAESE (proxy solicitation ) 2% Ji] [68) CA 24 Rl FLKE AR 58 M
HZ AT U 45 (proxy statement ) AR , 2 A 2 400804 2 7 41 AN
JEMARAT Bl 838 2 A, AN SR ARG A VORI A e N 3 T N E R A
141 () Z i ML A 2l 1 1 L69)

N S HASRIAT B R (no — action relief) (3E5K , CA [ 3¢ [F1iE
IR 5y e 2z (SEC) 852 T — 173 ok [ e S 46 M3 H B 1] A9 8 0L 45 , Bk
PRAVL IS 2 A 240 DU TG R, PR A B 0 W o 2 ARG TR L 2 e A
BRI RIAL Ty 700 AR DL A5, PR e £ FH 2 W) % 3 B4 DR GE AUAE
HH M ARBR , AR BEA AU X # 2 [ iy RO A 7 1 [
B L7132 5 WL A IR AR , 2 A A UK 7 e o e SR AT A LAY
A5 FAR G55 B 5 557 72

K EESR AL 5y 2 51 2 )RR AR B i vk B TR 168 =, DLBE CA
LIRS AF A RFhL AR N 2 Rl L7300 CA TR AR M T R T AGIE
Ry (740 [ R h e P e vy 5 B IR I T T A [l A (1) AR e oz A8 M 72
f#, AFSCME R4 52 15 B R AT 8l i 3 3274817 (2) AFSCME 2
FANRARAFIE A, 2 52 8 CA i S H TS R AR M k7 (73)

IEBETE NP P o 109 2 MUSE B BEARRURRVE Bl B B3 13 T4 5
JE o e, VR B B — U IR BE R A A TR AR T i
2400 ) AN 5 2 AU 9 BT R RE ) o 9 O 760 A B, 96 e A
UL, AR Z N4 141 (a) A5 BR ] , 12 45 3O T 3 5 23 10 AR A 0

(68) See AFSCME,953 A.2d,pp.229 -230.

(69) No — Action Request from Richards ,Layton & Finger,Counsel for CA,Inc. ,to SEC,Div.
of Corp. Fin. (Apr. 17,2008 ) , https://www. sec. gov/divisions/corpfin/cf — noaction/
2008/¢ca062708 — 14a8 — incoming. pdf [ https://perma. cc/J9SJ -5Q49 .

(70) Id.,pp.3 -4.

(71) Id.,p.7 n.3.

(72) 1d.

(73] CA,Inc. v. AFSCME Emps. Pension Plan,953 A.2d 227,231 (Del.2008).

(74) S.B.62,144th Gen. Assemb. ,Reg. Sess. (Del.2007).

(75]) See AFSCME,953 A.2d ,p.231.

(76) “IMALHAE, % 109 F () TUMEAFEEFTLMRAANEL BERRERFLA
MER A T E LEAERN) Z6H, B8 109 % () FFAFETES T, H b
ME58Del.C. § 141(a) —FIEfHE -+ "1d. ,p.232.
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NEVERS T A BEAL Tk AR U, A0 SR R AR SR 4 1 B e 4 ) B
il 7R AR 141 (a) S8 A AR IR 4, 2 7 1R 41 )
ST L78)

£ AFSCME %, 2 e 5 I 7R 2 A (0 Ao V0 Y [ 4 1 1 45 5, DAAE
SIHTES 141 (a) 5 RLE M S AU 555 109 S5 800E 1Y IRAR AL ) Z 1]
M FRL70) VE—N A IR BN 1 FUR AR RE R AR N
ST VE UG K JBEAR SR 9 G ORI IR ik = 40 U] 9 A g £ 5 2 3 LA
B A WA S B (800 (EARE MR, 5 R RLAe M A BRI A "L
( Delaware Limited Liability Company Act) Fl { & T R &t — & 1k )
(Revised Uniform Partnership Act) #f [t , (EFRIAE M A T ) A S0 2
A A AT AT W B SR 3224 5 1k iR (8D

T BE A R, B AR 20 D (1 345 > R R i R AR e (] R IS 2 i 1

(77) M. (“EEWESZRNEERI B E R RS BRARAE)

(78) 1d.,p.232. @kl W T T — A8 B AR E E - B E X & A7 (pill
redemption) 4 2 i 4% i i — W, & 8, See,e. g., Lawrence Hamermesh, Corporate
Democracy and Stockholder Adopted By — Laws: Taking Back the Street?,73 Tul. L.
Rev.409 (1998). % 20 42 90 & A, WA % # X R A E 22 N IR % F &
R “HE N RIH L E R WY E S, See,e. g ,John C. Coffee, Jr. , The Bylaw
Battlefield : Can Institutions Change the Outcome of Corporate Control Contests?,51 U.
Miami L. Rev. 605,610 —12 (1997) (s AL H#% % 3 4 5l N B X & A F 42 20 U
Bt 5 1) o FRA AR N 3 Be 3% A wh e B R 2 AL AR 40 U B9 A SR ME R R, See
Jonathan R. Macey, The Legality and Utility of the Shareholder Rights Bylaw ,26 Hofstra
L. Rev. 835,866 (1998) (& A — F 454 4 Ji] 3% B 40 3 38 I AR AR SE 42 20 ) o & 3%
PR ) T R BN AR ER T - AFRAN, ZER AN EREF LM
e FRAREZ —rF Hit %], L3k F #E . Int’ 1 Bhd. of Teamsters Gen. Fund v. Fleming
Cos. ,975 P.2d 907,908 (Okla. 1999 ). i 5 A 4 5 F¢, Fr 4 4 sk 2 % 3 — FF UL %
Fo NP AR, XK G 9% U (Fleming ) 8y | A F — B, I8 LA E 4 i
Hix — R F ., See,e. g. ,Stephen M. Bainbridge , Director Primacy: The Means and
Ends of Corporate Governance 97 Nw. U. L. Rev. 547,572 (2003 ) ( 472 4, 4% ¥ 3] 4,
BB R BRI B A E F 2, I LA A ) ;see also
Stephen M. Bainbridge, The Case for Limited Shareholder Voting Rights,53 Ucla L.
Rev. 601,627 (2006) (% T 4 BURE N 1E, RARFZ LA ZEREL) .

(79) CA,Inc. v. AFSCME Emps. Pension Plan,953 A.2d 227,232 -33 (Del.2008).

(80) Id.,p.234.

(81) See,e.g. ,Del. Code Ann.tit.6, § 18 —1101(b) (2011) (“AKZEWNHEEZH T H AR
MR AER L R ")
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PAT BT R R L DS o MR RRRLAR MR, 12 S B/ R 1 DO T ]
TSR AR T SR AN 1 BB AN U S 0 R L82) BRI vk B S o R
S — DAL R 0 AT AE E D, R B W 2% I AM 25 3K (expense
reimbursement bylaw ) J& 75 “ 5 /7 A ¢ 7 1830 pk B i A5 18 2 E 19
BIRIZE TN IR L 0% w1 BT i S (E K Bl i TR I8 1R A
RS G AR A AR T R SE A G TR, 2 R A0 U B AR R
WAy Bl i 2 A

SR/ R 9 DX R LR S 0 R B AR T R ) R ) I AN A5 5
S5 141 (@) 5 HUE YT Fe 2 B ACH 77 30 84 RS 141 (a) &P IR T
T S R L PR SR A AT, DR ) L PR g — I o R 4 DU
SBLAFIXIRL ST o SR, —A> 2 40 U At ke S P A HH ML E , (ELATD s e
LRI B 2 P2 X P R AT ALY 850 i L, S o/ 8 1) IX )
Oy #E o LAY E TR AR U S T AN R T AR ISR A R DU Y R [
N AR TR PR R

SR, AFSCME 58 3% B¢ | /€ 2% 4 15 9% JH b £2% 4% 3K (the proxy
reimbursement bylaw ) 25 T 7 (19, AR RE A 1 AR 9, (HIX I 3
AT RIS . TEBEHE T A T8 A R —— U FE AR A
JE e FE CA T SRR RLARIN B I BN E 2o HE B i HL
I, (B B A I ] AR T o 2 kR — 44 IR (19 22 4E 15 9% 1 (proxy
expenses ) , {E 3L LENG B0 TR i S S 23 (92BN LS5 3 — BRFE 1% 5

(82) AFSCME,953 A.2d,p.235 (“H#mMERE, MEEFLAT /TR R AN & &
ERL") o

(83) Id.,p.236.

(84) b AL M T o ATIX A FFLAY A 7 %, 4w, K - KR 4F (Ben Walther) 4548
REFEELFEN (MR ERAN G R EEHRAREEL N F RN HAT
¥ X 4, Ben Walther, Bylaw Governance ,20 Fordham J. Corp. & Fin. L. 399,414 -415
(2015). 5% - # 3 (Jack Coffee) 32 f 7 [X 43 & Fn & % oy R AR 5 42 20 ] 6 19
(DR EBEERTERESNFERAN;(2) 5 EETXEHR, i f 8 4R
BERAN;G)XRERFMELRGERZAN;(4) X EQFAETERT L AL N E
4, See Coffee,supra note 78 ,pp. 613 -615.

(85) See also Hollinger Int’ 1, Inc. v. Black,844 A.2d 1022,1078 - 1079 ( Del. Ch. 2004 )
(RABFE —ANLTRLR IR CEFLREFNERANTHREERZNN),
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TR0 ) A 3 A b e Ak (80

BipeE T —RIE A T X — 4510, BRIk B R — 2E s 45
HA o 5 AT UG AN — 30 S5 10 A RAE i ok 37) MR X 2k
T OLE N 3 2y B BRI 095 (6] S 55, T AN J2 B AR R 44 174 2 5 A4 ) KL
FE B XG5 AR BN P X AT 2" (880 vk B B el R R AT
Ul FLA5 AR I R T 2 = 2 A7 0 58 43 11 P /) A8 AR g (89
FIRE, A HT A A7 J2 50 141 (a) 5 FIR TS 09) 28007 [0

JR4E AFSCME £ (1) g3z 3] 7 HEPE OV Kb 48 ST kAL Bl o 18
TR, WY 2 AT 4% 52 13 2% FHAME: 45 3K (proxy expense reimbursement
bylaws ) FiI{ii FH ZEH 2245 453K ( proxy access bylaws ) ,(92] (H % 109 45 #iL
FE WY ARAT T HEHE A T3 58 A7 FR B S RSP AT SR A A o E 2015 4F:
B — 3504 e v B K 3B ( Vice — Chancellor ) 35 47 7K ( Noble ) #4417 —
T2 ABE AR TC B 2 ) e A 0 T R A D) 2k 03 (HAR T R L 7

(86) ZMEBU , WREEETTHNENL, EREZFLRXBTH(R)EEFLHET
TERAN, HLER MMM FIEATE , LA, REFEHERANAY 5 HET
— %, CA,Inc. v. AFSCME Emps. Pension Plan,953 A.2d 227,238 (Del.2008).

(87) 1d. [ citing Paramount Commc’ ns Inc. v. QVC. Network Inc., 637 A.2d 34 ( Del.
1994) 7.

(88) Id.,p.239.

(89) HEHARE LHZIANSRAITHNFEARR W W sex — AL, B — N ET &
Mt 7], See Sabrina Ursaner, Note , Keeping “ Fiduciary Outs” Out of Shareholder —
Proposed Bylaws :An Analysis of CA, Inc. v. AFSCME,6 N. Y. U. J. L. & Bus. 479,
507 -508(2010).

(90) (EEAEBEME, EBOAN, W RIRH 2 L = A2 09 € T R = F A2 40 0 Aw DA K,
WILH e 2 H P11 [Fl . See AFSCAE,953 A.2d,p.240 [A A AT LT K
B BV AHE 4 ( certificate of incorporation) DA 43 A2 40 U] By 52 T A R Bk AR B
ER] . BT ERFREE B ZRT R A EE, Bk, R E b
ERAAMARERAN A RSP WE R, AW, XA RAREREA
Boilermakers % i # i # % b 2 . in RN E R FE AV, B0 A F AL

= E AR g k% 443 1+, See Boilermakers Local 154 Ret. Fund v. Chevron
Corp. ,73 A.3d 934,955 n.93 (Del. Ch.2013). R K E T X —it &, 1d.

(91) See,e. g. ,Brett H. McDonnell,, Bylaw Reforms for Delaware’s Corporation Law ,33 Del.
J. Corp. L. 651,668 (2008).

[92) See Del. Code Ann. tit.8, § § 112,113 (2017).

(93] Gorman v. Salamone,No. 10183 — VCN,2015 De. Ch. LEXIS 202,at = 18 — 19 ( De.
Ch. July 31,2015).
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AME LT 1258 1 A B AORS 0%) 125 5 18 75 0L W 452 A 3 7 40 ) Ak
BN F) i B AT S T Lo

(B VE B, B RVE B A R KA AFSCME 22 (9 ) e, 12 18 I
AR B RGN 19 RE ) 5 3 S S I AT AU IR AT OF B2 )5
141 (a) 2 M0 1Y 7 35 28 FRAF AL B 1) 7 L93) fhatk — 25N oy, i o 3
AR ARAL T S A8 IR 1) “ i 4 A 7 & AFSCME %2 1 B il
SE IS 5T/ B P DX 1000 MR X —BR A, Al A5 ) 45 1 A B R AR ) 2
TCRLE , BB e A (REAR ) S 28 B S P B il phe 3 (97

(Z) B R AR5 % 7E BR

Hi SR AFSCME ZE X 43 | I 75 FH HE 3 25 2R 40 A el 755 78 448 D 7 A
1B HJE— RGOl o AR 75 B B 75 2 KB b IR R — X))
AN LO8) TR N, CRERLAEIN 28 TR ) (0 45 HE FIIE 5 A SR AL T 56
109 Z R B AR A 736 B S A BRA ) i oA B Pl 990 32 R —
AR E R R B A AT AR, BB B AUR ARl g PR e ) R ) AR
A0 SR AT R TR o K SE AL E R AR AR O 112 S0 SRAACRE 2% I Ab
2 ( proxy expense reimbursement ) , ¥R HE5H 113 S5 02 B AE R 2 4 1 33
fdi JH (proxy access ) , #R 45 55 141 (d) 5% 3 45 23 47 43 2 ( classifying

(94) Id.at =13 —14. See Paul M. Tiger & Carolyn Oh, Gorman v. Salamone ; Delaware Court
of Chancery Strikes Down Bylaw Granting Stockholders the Right to Remove and Replace
Officers, Cleary M&A & Corp. Governance Watch ( Aug. 31, 2015), http://www.
clearymawatch. com/2015/08/ gorman — v — salamone — delaware — court — of — chancery —
strikes — down — bylaw — granting — stockholders — the — right — to — remove — and —
replace — officers[ http://perma. cc/68XM —3M6B | [ ## # %, /% % ( Gorman ) #y #| % |,
%142 £ (b) #LE 8 HOEIE AR B LA AR 40 ML E S A SR 0 3 AL A
#97 Rk W, 3% A B 4£ 3,7 Del. Code Ann. tit. 8, § 142(b) (2017) (# & #
) o

(95) Gorman,2015 Lexis 202,at = 11 [ quoting CA,Inc. v. AFSCME Emps. Pension Plan,
953 A.2d 227,232 (Del.2008) ].

(96) Id.at =1314 CAA AR EREN FELE”).

(97) Id.at 6.

(98) See also Walther, supra note 84 ,p.448 (A # AFSCME % 0“ % i EAWL ") .

[99) See also James D. Cox, Corporate Law and the Limits of Private Ordering ,93 Wash. U.
L. Rev. 257,291 -292 (2015) [ E 5K 3 Bt B N * S4Bk 45 Jr 3 oy 3 0 o R oF R
FO B A B EAL R T () FF L RAE N AR ],
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the board of directors) , R[5 216 S5 5 ok 240t (majority voting ) ,
JEARAEES 203 (b) (3) A5 HERR & F N sl ~r ek

SRR T B AT AT 5 R WY, IR AR R 5 R 4 0 Ok A ke
Hh B B AN ) I, (LA K B B 08 7 1 32 AN A 28 B %o i AR A D s L
PRI BT RERR . B0, 2058 109 S prad , G SR B AR ml LA R 90 40 75
5 ED S A K A i SO A W WEIE A AR AT R Y R
240 DO L1000 DU AR e LA 2 A B 25 R A A R LIOU R A A S
B EMIE A F O D SR RLE T — R 5 ARV RN T
FRAN A I, XK LG Z O AU IE O T , 2/ S 2
F14) T 40 ) PR 7 3 o R AN e ) (108

HWR BB RAL T RAR XA w55 (AU A R, DL KT A 8 42
KT ARVA & 3 = 25 09 0 1 L0030 — 0 3 5 i — 35 20 2 1R e A —
0, BUARIEES 141 (a) 55, SR ST R 2 TCIR 09, (B I 4 R4
AEMAEHR T IE) o XAWAFE —FhE 450, BT AR B 1%
0 TR A 0 A T3 A BRI BR AT, K i A R A AU V8 T
WAL BN, R RN B 1 BB AR AR R LA (] R A S ——
Foo R A A TERME R, LUK I A A 2 A AR T o D0 PRt

(100) Del. Code Ann. tit. 8, § 109(b) (2017).

(o #HAER,AMNTUBERDUAN 5 EAL —F, v HEH T DALY
FAEG N EA,

(102) B 4K 4 46 1] B 35 7 % 3 77 J I (equal dignity doctrine) , 2 o AR 3% 4 3% AL  4 R I
B9 AT B R EL AT J ST k4 & Y AT 4, see Hariton v. Arco Electronics, Inc. ,188 A.2d
123 (Del. 1963) , & > A —frifit A L4 W, FEE 7R U T 6 A& A TRERY
|5 7%, See Larry E. Ribstein, Takeover Defenses and the Corporate Contract,78 Geo. L.
J.71,117 n.253 (1989) (“ TR %1% FAX A th#LN A2 2 5] B A 5 2 A K AE B9 1E L R
Bl T IR & K % B8R AR A BN L")

(103) See Hamermesh,supra note 78 ,p. 444 [ A H“H b, st ER W x2S Mmi 5, 5k Gd 4 %
141 4 (a) fifti% 4 %t % % 4 # A 7 (director management authority ) 2 I 4y 22 42 41 1] ¢
A3t HE bR, B A # 109 & (b) Z 58 3% T84 B9 3 2 AR R A LR #17 ]

(104) XA 2RO T 2 E R X HTAE B A &1, BT E 238 H IR A A, BT & F & A
KAk JE F & )N, See generally John Yoo, The Judicial Safeguards of Federalism,70
S. Cal. L. Rev. 1311,1393 (1997) (“&+@# ERAE,  REE AR T EENRA,
W AEECETEMNORY, RN RELENRRELARE "),

(105) But see Bebchuk,supra note 23 (£ K f¥ K B AR ZW EKREHE) .
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AL R E I B IR S AR A I PR A S MR A R G T o 2
RT3 1) — RBAANTT 152 W, IR AN T 19 91 i LG 3 3 e A B Y 1 S A
(138

55 109 ZHUE M IBARAU A BRI 55 — AN I 2, 72 LT BT A 2
IR A T AN S HE Al 1 g L1000 9K TR AR AT BSR4 A Bl T i A
), (H#E 2 A R AR AR o PR, BV TR AR SRe gl 17— T s R 4 U
AT AT Syt v R B 2 = 2 H i (107

Rr e P AR R AL 5 W P B R AR o ) 2 e 00 O 7 o S
B RIHLAE (e ATl T A B Bk () A i, R AR N 2
TE)HE 216 ZRUE , AR SR 9 O AL AE B0 S 1 248 T o S 50 55 R 40 U 2
AFhER LB EREUERR” N8 R EA S 216 T iR A
FLRRRLARMI A R R EE S 2T AT LD A E 18 s B AN () Y e
JBe 7 G o £ e A 4 ) (109)

HMHZ T ARG N AL, A AN TS 2 B 75 n] LA i
TE AP AR 5 R 200 DU T I ACAH 7 A i ok BEL 1L 5 < 25 BB BT R 4 1Y
TR A 00 S L b R AR N B TR BE A — W E R R

(106) See Hamermesh, supra note 78 ,p. 417 n.27 (“ H b, ZE S 4 W A A4 M Ak T B
N2 B o R Bk HL N E AR GRS B AR A N ——& 3] 45 e 4
KAEE")

(107) Seeid. ,p.416 (“HERATUHAB A RA B L -FARHAEEZLNANELS
W, EmREERABRZ G, EFLRYTEHMERIZE, W2, XHHFLANEG
EZEHEREEM, EEZZRER),

(108) Del. Code Ann.tit.8, § 216 (2017).

(109) B| K 3B T & A7 i (Jacobs) A # 42 B| % % & By A 47 & *f Kidsco Inc. v. Dinsmore #y
4 97 3k R 674 A.2d 483,492 (Del. Ch. 1995) , IE 4n i AL %8 oy A5 BE, “ R4 &
BENTMRAZE N —HEA BEEAZHTEFLLTEBRERHN R
#7, 1d.

(110) See L. John Bird, Comment , Stockholder and Corporate Board Bylaw Battles: Delaware
Law and the Ability of A Corporate Board to Change or Overrule Stockholder Bylaw
Amendments 11 U. Pa. J. Bus. & Emp. L. 217,219 (2008 ) ( 7+ & 2| 4 # 4 M 3= A £
CHEMTRABRINERA NG EETSIANEAHAHRS”);see also In re
Pennzoil Corp. ,SEC No - Action Letter,1993 SEC No — Act LEXIS 304 ,at =1 -2 ,66
(Feb.24,1993) (ETHME R, #ETHRRARVNFERANBEE, X P GH
ERERAMENFATELERZBEZNH ).
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(dictum) H 7R, BRI 75 FR AN 52 45 20 105 DR 52 T 14 525 7 200 DU e
JETCRCHY , B i R HE S OR 0 B s w R R A0 U B — A
JIWY R g S AR SC b, A AR N R — vk g B Ay SR HE S S U —
TR R AN ) B pe S, BRIV B AR AT A S A R i AR U Y A
B L2k e 1 B R, SRR AT I A Y kb SRR O AT T L A R
Rl 2 0 B & (reinstate ) 2 A% 20 0, 4R Je B2 4 Al O ) LA
%O[HB]

RN AR AR X 5 T AN ) 56 R OR Ry A wl k) (9 “oR
T W AR AR K HE SR 24 114 2 ) 2 7 200 ) 9 52 5 2 1 7 e, L
TN Rl FE S ] B R BR A W] E AR BRAR - BOARTERB L
SRR B8 SR 290 40 D) P O e N A A A R R
TR S TE AN — LI A TR A R R AR N AT IS B i
WL, SR I L (sl B A ) BBEAR B A g L116)

FIHN I e T 1) o 1 SO EURUR BE AR SR 4 ) R A0 U A A
A HESY AFSCME %2 rf i H B JI AR A ) [l AR {1 — AN il ke J7 58 i 2R
e 2R SR 44 114 5 R 40 D) AR A S S A B il T SR o S 1 S
{5 SCSC55 T H 2x O BA SRR 3 b JI AR SR 4 ) 2 e i U g AU, TR 4
AT R 20K T AR 20 L AFSCME 2905 1Y) SR B Hh PR Rt ok . =
DS 2 S BORFEN A RS R TR a8 247 A A Fl B 2B

(11)  Centaur Partners,IV v. Nat’1 Intergroup, Inc. ,582 A.2d 923,929 (Del. 1990 ). But see
Am. Int’'l Rent — a — Car, Inc. v. Cross, 1984 Del. Ch. LEXIS 413,at %9 (Del. Ch. May
9,1984) (EZE W FENFTAVMATUBAER AN HBHEE LH —F B
HE R AR A) o

(112) Am. Int’1 Rent — a — Car,Inc. ,1984 Del. Ch. LEXIS 413 ,at *9.

(113) 1d.

(114) Bird,supra note 110,p.219.

(115) Model Bus. Corp. Act § 10.20(b) ( Am. Bar Ass’n 2010).

(116)  Bird, supra note 110, p. 229 ( % & 2| 4 4 4 1 “ 7T DL2 T8 K 4 (R 98 7 b A 5] 3% ) oy 4
AL IR T R A I 3 AR A U e RO e AR A U PR AL R, U A R
R —-FBE"), RF HAENTUARRTEFSBREMARAALNER
20 | e ALy, AT 384k H 2% = F F (director primacy) B3 A7, See id. (“ L kAL T
UBEAAEN, M TEELRHARA, BARERE AR L FA4 205 E

162



e P E DO R N A ]

S AR A0 U (8 A T BT B R TR T R 44 194 B A 40 U RE AR JLL 5 141
(a) FHE N HEF AT o

SR, B KRB 4 M TE General DataComm Industries v. Wisconsin
Investment Board 5 475 B Kbl 2 0L b & B 448 1 T 31X — sl W17 2%
AR YRR LA A A, AR SR 9 1) — I B 1k 3 o 2 7 R 8 IR AR it v
(I OO0 XoF SRS 7 2 A0 1 R 0 D)2 A A g i A R
B A X RE A, #E g 2 AT L) B IR BR X — 3% R (offending )
i LS R, oA Sy B AR A0 D0 AT BN S8 BEAL” TR — AR B 4
(R B R R A, AR 30 o 2 1) 22 BRI TE I R A X — R B 1Y T
Bt JH T 5 558 ] gk 5 — R (1)

oI 1T DARH (b B AR o HC 2 A5 200 DU AN 52 3 < 25 PR R i 5%, D
FERAMATH C AR E R SR BITR SRR, 2 KT A
2N ) HL 2 8 2 50k 253K (majority voting bylaws ) J7 T #B R F 1 ix
Fir gy i L1200 ERi, AR AL 55 R A M E N I F 22 M v R AR 5
() 2 B S O 32 B S (20 (R X — PR IE T 2l
I 2R SR I, B S AT DUl A ORI 2 8 Sk SOk
o X AT T R R U2 E A0 — 7 PEIe N BT A A, R fif o g
1A 2 1T B SFAL ARG T SCHF 2 8 i IR it , T ELAL i £
THEFNMAILS T HER B Ry =R (12)

(117)  Gen. DataComm Indus. , Inc. v. State of Wis. Inv. Bd. ,731 A.2d 818,821 ( Del. Ch.
1999) (B FEFLHMEIRRA BT ZR, (ETF X7 @0 EHENRAR) .

(118) Id. ,p. 821 ( Mk & w8 ) [ “GDC Y3 3% 7 # % IE # &y , B £ Quickturn 2% % T, & 3 &
ey ER AN B AR R, B AR, — A BOR bl oy 3 AR 40 U R A Gk R e
HWHATH L A W7y GDC # F 2 K & ,see 8 Del. C. § 109(a) , £ ¥ R # F L0k
B ZARAT R O P ERELRMN, ZiT A LA R THEEL S HAR
EWAEJE 6 AN A Z B EZ R T AR, X F R —ANMEAR T A R AL ]

(119) Id. [ £ ZEREN T4 E T —HM 5 Quickturn Design Sys. , Inc. v. Shapiro, 721
A.2d 1281 (Del. 1998) 4 X 7] #9 1 5t 84 7T fE o

(1200 Mary Siegel, The Holes in Majority Voting ,2011 Colum. Bus. L. Rev. 364,374 (2011).

(121) See,e.g. ,Del. Code Ann.tit.8, § 216 (2017) (“RARBA W ELHN B E L, #E
THEEFFLENER  EF2ABH#—FBRIFER.),

(122) See Siegel, supra note 120.

(13) Id.,p.374.
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PR 240 ) £ JBE AR A g R A B s 2 [ 6 = 2 i e 174 2 4 ) P ) 8
T A B, AP 2 A 3 U120 RV R A M 3k e i 1 A L4 i
PRI A ) B, (BB Al iR RN BT 18 0 B, AR A o s Pk A i =
23 R I IR B il , 3 A~ [0 5058 A A R i B O1%0)

ORI AR A HAb T Ok 118 AT AN RIR RS . FRAIE  RAR
AT LA 3 4 A X B S 0 S R ok T o S AT O R R AT A
A7 Z2H R, W AT DA o B2 0 R g 4 N s R iy 3 7 A4 ) 1) 6 o X
R SPTANE . BRI IUE T — & L) (R B TIE A 2 L
WG TE MR AR Z R B 2250, teAh IE QR Sk, BATR
25 5y 2% B S ) 7 ) 5 ) L127)
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(124) See Boilermakers Local 154 Ret. Fund v. Chevron Corp. ,73 A.3d 934,958 ( Del. Ch.
2013) (WA RAGE B R AT ZRMMA"), ERFEE L, & Boilermakers £
FRZH 4 REAAMBREINT FARBRE, RAEREFTLBINHNEE
#4241 1| , Claudia Allen, Exclusive Forum Provisions: Putting on the Brakes, Conf.
Bd. Blog ( Dec. 19,2012, http://tcbblogs. org/governance/2012/12/19/exclusive —
fonum - provisions — putting — on — the — brakes [ https://perma. cc/HD4K - VDBQ].
B F AAFEAM R, TEBRARE AL HBRAN L, LHHEZLE
EREWMERT A BHFREAN, 1d.

(125) Cf Invacare Corp. v. Healthdyne Techs, Inc. ,968 F. Supp. 1578 (N. D. Ga. 1997) (A
HLRAEHEET M AT E, RAF AT TR AN HEEFEAL RN RF LK,
ERFEEEFRFHHREINE-—RAIRTEES)

(26) HSRAAXNE, RANPRI KEBRIXBEF 2N QAAFTREAR X -5 HF
F| 7 % B R W % T B (Harvard Shareholder Rights Project) #7 3 3%, See Fisch, supra
note 10,p. 1647 (£ R ARFFEH ) o

(27 HREZ(=Z)#H5%,
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IR B PR N AN TR SR I AR A A 3
MLAE B A= AR 55 2~ &) #1 Glass Lewis [4E FH, 3430 13X A 7 15 019 A 30
PE L) 5k )\ R SR A T HE S5 23 B TR BN 98 AR AR 9 AT 8l LA
e HE 5 2 AR RN AR B SRS IR Rz OB AT AR I S 5 O T
TE2S U SRR PR 28 (B0 A M, B AR R K L s (1) g
—HIE N A ) 7E 1SS X3 F ik A & A o7 16 e i i 22 SR R
“ERZ N AR R H ) (1)

BT 0 — R BT T ROR TR B g e 2 rh DR B RCE AU TR TE A L
Pk 2013 4F 1SS KAl T —{n BUR 57 5 , R WL FT 8 s S I AR 4 e 4% o
SRR 1 B s e e AN DNER = IS AN M SR
(i #E = (13 Wachtell Lipton H Ui 5 55 r il e 7 il i« 5 4 Jo il 7 2%
X (“golden leash” bylaws) , L[] L it X wh ik 4 55 HL o ik A 2 1]

(128)  See Stephen J. Choi, Jill E. Fisch & Marcel Kahan, Director Elections and the Role of
Proxy Advisors,82 S. Cal. L. Rev. 649,660 (2009) [ 41 i % 19 “ 48 %2 #% Z” ( withhold
vote) iz % | ; Yonca Ertimur, Fabrizio Ferri & David Oesch, Understanding Uncontested
Director Elections,Mgmt. Scl. (2018 4 Bl 3 iR ) (X R E R R A L& 4 k4 48
44 F 0 [ AT SEIE AT ) o

(129] See Stephen J. Choi, Jill E. Fisch & Marcel Kahan, The Power of Proxy Advisors: Myth or
Reality?,59 Emory L. J. 868 (2010) (#F % & I, R A& WA 4% % 2 # 2 W 7] A & LAy
BT RAENREN BN Z I EEHEXRT ),

(130) See e. g., Weil, Gotshal & Manges, Heads up for 2015 Proxy Season: Two Proxy
Advisory Firm Developments (2014 ) , http://www. weil. com/ —/media/files/pdfs/
peag alert nov2014. pdf [ https://perna. cc/V8SF — 6LC9 ] ( 4k 2015 4 X Jf iy 1SS
#o Glass Lewis B A" W R EF LA RLRAMENER TR R ERR T A
M, 7™ F 45 F R R AR S A IRARAT AR 89 88 A, U R R — & & ROt 3
A A% Z 23”7 ) ;Ertimur et al,supra note 128 ,p.3 (44 ISS # F & 2 Wty 46 4 3%
FAEW, 2% Zm THERSERFOREREHRZERL")

(131)  See Sullivan & Cromwell,2015 Proxy Season Review 19 —21 (2015) [ 334 % E#HlL4 i
S 7] (ISS) O #1071 3 B 2 AT 3 Fo b 2 vf B M 7 3R B OR W LB B ]

(132) See Stephen J. Choi, Jill E. Fisch & Marcel Kahan, Who Calls the Shots? How Mutual
Funds Vote on Director Elections,3 Harv. Bus. L. Rev.35 (2013).

(133)  Sullivan & Cromwell,supra note 131 ,p.21.

(134) Chris Cernich et al. , ISS, Wheeling out the Procrustean Bed:; Bulaw Restrichons on
Dissident Nominee Compensation 1 (2013).

165



UEJR 80 (58 =+ =)

I 22 HE ) 7E 1SS (7R Bl & A J5 L 38 — R 32 s Wi wa i kAT
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SR AEBETR ORI 6 N B 32 R & B A R AT AT,
A 28 FRIERR T X SR 57 (AT B AR AR 5 SR e
DL SO DG R AT N B L 2 AR 40 D) T JC 250 % 7 R 240 U] 1 A 25 Pk A i
N/

bifi %5 22 % e ( majority voting ) [ H 3, JI 7R 5 555 0] 3 5 356 2 19 5% 1
A BT . TEAE SRR X 2 8k ( plurality voting) T, R A AT BEAE JC
TER R TN I I F R BE N . FEA X ZHGER I D, R
WAIRARAG 22 B 5, I L — 28 R0 S % B 4 4 4% 55 Al DA SR 3 2R 0 58
FLRE R U Rl , WIS 11, 22 B0 7 1B 7 ok 3 = 2o 26 1) 3R DAL
PIEIEMIZRL T o

S T A7 S PR H a8 3 AR B AT 5L PR R A
B o FEHA R 28 AT A, 23R AE 4 S 2R RAE R X IFR
SHERNEFSPERS, BEE RS R ZH000 K17 A, Kig
AT ZHCE S AR ARE D o g & TR AR > 1) 5k
B Il R iy B A AR AT T AN K AT i A — 3 E T
(proxy contest ) 3¢ 52 G alt UG IS L2 SR 44 1 e AR A [) 8 Ay 3 7 4 ) 5 3k
1) g L1400

(135) See Martin Lipton, Bylaw Protection Against Dissident Director Conflict/ Enrichment
Schemes ,Harv. L. Sch. F. On Corp. Governance & Fin. Reg. (May 10,2013 ) , http://
corpgov. law. harvard. edu/2013/05/10/bylaw - protection — against — dissident —
director - conflictenrichment — schemes [ https://perma. cc/7GFF -2TGA | (& H =i
AT AN AR

(136)  See Provident Fin. Holdings, Inc. , Annual Meeting Results ( Form 8 — K) ( Nov. 26,
2013 ), https://www. sec. gov/Archives/edgar/data/1010470,/000093905713000530/
prov8kipl 12613. htm[ https://perma. cc/LTE5 -5BQ9 .

(137) Cain et al. ,supra note 59 ,pp. 675 - 676.

(138) See generally Choi et al. ,supra note 11 (4 £ #x k)

(139) Id.,p. 1122 (R &#:,2007 ~2013 4, A 8 4 & F ki £ H H % M FE NN AAT
AR RBLBERRE AP RASLEFEREEHENEESL),

(140) See, e. g., Stephen M. Bainbridge, The New Corporate Governance in Theory and
Practice 210 (2008) [ £ & %| Z 4% 4 4 % (proxy contests) “FEH H K" |,
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2K . Boilermakers Z2 i FiT 4 /2 , AR 457 A8 M s 43, JROAR A8 vl 4t ) 1
B RGERE B 40 IEASRBEA N B2 B 3L AR SR AR LAY . 75 BL2EH
2N ) 2 SUARAE AT LA B SR A I O AR A Y L B A, N, 7EAR
SEBEITM 2N ) AT DL I 5 R R A8 2 A U ARG el R B R A
WAL 92 FE TS BL22 M, 28 B o] LUK B A 32 7 3 2 R AR 5k
Ty ) FSC E AR Fleming 58 () ) g, 4k v 4] Z5 )M 57 32 HLAG & 2
T IS ENE B A T ARG s B 2 ) R A 0 O BRI
B, RN F AT DL A SRR X A S $52 T EAR 4 ERAE e g N 1) ik
PR AEAE AL B B o L1

R 2 W) I 125 BB G 7 3 e A w0 2 ) A 40 ) £ AT 1
R At T BEAN PR T S ST 5 B A 3k . AN, B AR FR R AR M %
TR AR A o e 40 D) LA oRe ) 22 B3 2% 3 L0) ELA &2 2011 45, HA3 19
AP IR IBCIR 2R 11 22 85030 e il 1y o 7 A4 ) 2% 3¢, i TG 20 = S AR A AR

(141)  H i % B U 4K 81 T Boilermakers 58 B9 ] e, & 25 BORE AL AR N A 5] B9 5 3 ] AR R £
#17 X, See,e. g.,In re CytRx Corp. Stockholder Derivative Litig. ,2015 U. S. Dist.
LEXIS 176966, * 13 ( C. D. Cal. Oct. 30,2015) ( “ 7 Boilermakers 2 j7 , 4F 4 4 | A
AEESR T ERAG BN EET RN AR EMNE B AAE kT B %ER
X EZE T &R 8, ) ; North v. McNamara, 47 F. Supp. 3d 635,642 (S. D. Ohio
2014) (R L),

(142) Tex. Bus. Orgs. Code Ann. § 21.057(c) (West 2015) [ “ /A & & 3 & ¥ P& ok & &
BBl FEREN, WK H e FEE SN, R (1) 2 5] By % 0 IE # (certificate of
formation ) = A % #2 52 2 3 3 9 A A AR B 44 A B R " 1o

(143) Md. Code Ann. ,Bus. Reg. § 2 -109(b) (West 2013).

(14) Okla. Stat. tit. 18, § 1013 (2015).

(145) Ind.Code § 23-1-39-1(2017) (“HRIFAFEZBRIATE NN 5 A HE, TN
RANAEELTUBEIERATZRAN "),

(146) Del. Code Ann. tit. 8, § 216 (2017).
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ARATRECR T RN B SRR 2 W) SRR AU A9 £ 7, IR 4., Boilermakers
ERATENAR T W

(=) MR R T L BRBR #)

R 3 ek R A 4 U R T Tk A R A B AR A B R
PR A9 A T i s SE P B o 552 b TR AN R AR I A A, R
WA RSB 2% A T840, #I3F T R ZHUB AR K K5 BUHIER
A D98 ST AR AN IR 2K R ( Walter ) JIX B O © B A A5 BT A AL 73
27 (00 VR 2 IR S8 o R 2 A ML ) i 4 S LAY TP A A RO
PEEACERAENU BN T o Bedh, JATA B ARTS e 45 R b
ob 2 7 Y AL 45 W 8 B 45 S e AN T TP 9 (50

PRI B AR A T 3l ) R B 1 53— A SEBR BR A (SU R SCRRAE Y
H T 5% [ T2 A RS 1, AT TR AR AT B i 2 T BAS T
HEFEFAR, M7 5 2 A0 3 O AR S A 192 B AR B 32
('shareholder activism ) [ 24782 L & 1SS 25 A HILFG A9 52 e £ 22 2 3% [ A1

(147)  See Siegel, supra note 120, pp. 371 —372.

(148) Leo E. Strine, Jr. & Nicholas Walter, Conservative Collision Course?: The Tension
Between Conservative Corporate Law Theory and Citizens United 100 Cornell L. Rev.
335,370 (2015).

(149) Id.,p.340[ quoting Leo E. Strine, Jr. , Toward Common Sense and Common Ground?
Reflections on the Shared Interests of Managers and Labor in a More Rational System of
Corporate Governance 33 J. Corp. L. 1,6 (2007) ].

(150)  See Jill E. Fisch, Standing Voting Instructions ; Empowering the Excluded Retail Investor
102 Minn. L. Rev. 51 (2017) (#3k 7 # 7 %% # R FF AL, R HOP A 5L
AR R R R £ R ) .

(151) See,e. g. ,Kelli A. Alces, The Equity Trustee 42 Ariz. St. L.J. 717,722 - 35 (2010)
(R BRAZ B EEATH ) o

(152) See,e. g. ,Bainbridge,supra note 78 ,p. 613 ( “ B (K 4T 3} 5] 7 [H 1b A% 7R 2t & 72 o 55 3 o
HEXWH Y EE % EHEH."); Margaret M. Blair & Lynn A. Stout, A Team
Production Theory of Corporate Law ,85 Va. L. Rev.247 312 (1999) (“ Ik # 177 1 s &
AT B L, X R AR R AT E A R ENRENRRAANEELLFNZF AR
Bk, B AWM E A, T A AR R T4 .") ; Stephen Choi & Jill E. Fisch, How to
Fix Wall Street: A Voucher Financing Proposal for Securities Intermediaries, 113 Yale
L.J.269,271 (2003) (“JRA ERATHRD W, HECTREREEN —NEHZ
o) o
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WA s [ 1 159 U b, 2 w0 3 R A A (AR /0 v 80 LR 5 4 e
BTN E SN 2480 A, B3l O IT S0 T X RE A S58 - X ik
SATBN F L FEAE P A, A 6 ARG AR R ] e 15

AN R AT N B 4 %6f 2250 ( supermajority voting ) #E3K 7] g £33
T AR T B R o L e ) R A U BT A T DA o A AR A T
Bl ) 1 1560 AR AN ok A iR SR LA X 22 B i ot AT ] i
T RR NG IR 527 57 ) %8 4 8 4 35 IR AR A7 A SR B 46 ik 22 e
BURIBARE DL ) B A TF S e F rh ok i 22 b & 1 4kt 285k
Z——2015 4 88% [ 15 RN T SE B R FE vh A 2 1 46 o 22 Bk 45 3k [199)

(153) See Cain et al. ,supra note 59 (f# i “ # & & 47 18 h P AMAT 31 8 — AL F, LA
& 4T 3l #4 )& A& ) ;supra notes 129 — 133 and accompanying text (T HL A K F & Z
0 ] B A LA ) o

(14] See Ronald J. Gilson & Jeffrey N. Gordon, The Agency Costs of Agency Capitalism:
Activist Investors and the Revaluation of Governance Rights,113 Colum. L. Rev. 862,
897 (2013) (K5 fk AR AR £ S 3R 4 8 1 xd A B 8y 7 20 AT BB, AR I B e AL
B CRERERINMB AL ARG E, AT EEENTBREANE")

(155) See C. N. V. Krishnan, Frank Partnoy & Randall Thomas, The Second Wave of Hedge Fund
Activism;The Importance of Reputation ,Clout ,and Expertise 40 J. Corp. Fin.296 (2016).

(156) See,e. g. ,Michael Klausner, Fact and Fiction in Corporate Law and Governance,65
Stan. L. Rev. 13251348 (2013 ) ( * 3 42 48 % 44 [ 1k J A {5 o 35 2 4 T 0 4 2
Bltm, EH B LHRGER),

(157) Stephen M. Gill, Kai Haakon, E. Liekefett & Leonard Wood, Structural Defenses to
Shareholder Activism ,47 Rev. Sec. & Commodities Reg. 151,155 (2014) ;see Del. Code
Ann. tit8, § 102(b) (4) (2017) (BN EEM E ER“ L RFFEKRMW - E XA
By ) s1d. § 216 (AU B 8 € IRARAT 30 BT 7 09 3R A, AL R AR AL E
WHELT,IFNITHEE FEEFR R ERFTRERE RO SZHBRM"), LM%
R AP, See,e. g ,Scott Hirst, Frozen Charters,34 Yale J. Reg. 91,100 (2017)
(CBAMAFRATAEREGHREER U EMZREERSNBEH) .

(158)  See Hirst,supra note 157, p. 125 n. 127 [ 4f 4 #%, & 1E # 89 & & 3000 45 % &4 £ A &,
“(41.9% A ) 16t — TS & AL 40 W AT 0 43 B BORE R ]

(159) See Wilmerhale 2016 M&A Report 4 (2016) ,https :// www. wilmerhale. com/ uploadedFiles/
SharedContent/Editorial Publications/Documents/2016 — WilmerHale — MA - Report. pdf
[https://perma. cc/LIGM - Z54N ). i 4 thy 304 R 35 Fp 4 N i 8], 08 35 A0 2o i, 4
MBS RB BN ERMERMN WL S HAEK, 1d
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F1% 2t o 22 ke I o 160

BIRMNHIE EUF, BP0 Z B0k R AL ESR 19 23w op,
ARAR AT RAJAT 3 5 s A 4 e A0 D) ) e B 4% 5T (EL X M Rl T 4R
RATBh IR IE AT RHRY - R ITHE (Scott Hirst) Fric s M IRAE , AN IR &
FTHLR B 15 52 3 22 IR G 12 V8 22 e A7 N 280 18 3 B SR 3OK PR T
YR Z2RR AR VAL M 175 D 16 e R 5 S 4O R A ) o T 552 B
EHERR T 22 407 (brokers ) (Y BN E— 20 B Al L1604

(160) % WATE(157],Giu,p. 156 n.37 (£ BB X M3 F Kk T 5§ 2003 £ 45 67. 62% # L
HHTWH) . AT, BTRAERRATARGB L ZHAERGRFHAE R L E
B, B gt S o R AT A E 4 S T . See,e. g, Holly Gregory,
Hot Topics for the 2016 Proxy Season ,Practical Law,Oct. 2015 ,pp. 30,33 —34 ,http://
www. sidley. com/ —/media/publications/octl5 _ governancecounselor. pdf [ https://
perma. cc/2H8Z — FNL7 ] (4" BUH stk D 4 3¢ % $h 4% F E K7 %4 € § 2015 £/ 4%
RETPHRAEILFATHRARELRA 2 — S iF T B BB =42 40 U oy 246 %
SZRAZRT MR 2016 FRARENELR"),

(161) Del. Code Ann. tit. 8, § 242 (b) (4) (2017) [“ % » 7 = £ ( certificate of
incorporation) Z K R EAT 3 B - TAF EF L (M EF S H R RENFA
AN, BAHEA LM RAPGEFFHAARBREAT N, A FRBMNAET & TAH
HE—HFAENERABERE RO, FEX - BH R AR ERF LA RL, T 7
WE BITHFEE R ER AN X —M %, ];see also Lumina Inc. , SEC No - Action
Letter,2016 SEC No-Act. LEXIS 245 ( Mar. 18, 2016 ), https://www. sec. gov/
divisions/ corpfin/cf-noaction/142a-8/2016/mcritchieyoung031816-14a8. pdf [ https://
perma. cc/AIN7 — ZZ8H] (& #f Lumina Hfh F K B IR Z B A E R R AR E M K
NEHEAREFEFLRE LM S HAERNREMFR)

(162) See Hirst,supra note 157.

(163) Seeid. ,p. 102 (3B 87,7 2013 £ B % 3000 #5 4 9 A 5] &, 3 50% 4 2 3L i &
T 80% B RATIRMR) o

(64) A s L& ARIE AL 403 5 & 5 B v 4 i ik 58 B9 #LE , R % 2 A A ((beneficial
owners) K2 X% F R, BL AT U HTE K 3£ 8 AFA 8 R EAERFEN
XX BN BB Bk K H BT XA, FEE LW RDEA TR, See
Fisch , supra note 150 ,pp. 26 —27 (3R T 4L 4L % =5 5 Ft Fo 49 H 3k 50 A0 0] ey 45497,
WA T R REN R REATER FREANFEAEE)
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(165 XAh =T a6 5 T A N By & H 3% M — %, See,e. g., Abbott Labs. , SEC No —
Action Letter,2016 SEC No — Act. LEXIS 79,at * 10 =20 (Jan.29,2016) , https://
www. sec. gov/divisions/corpfin/cf — noaction/14a — 8/2016/kennethsteinerabbottO
12916 — 14a8. pdf [ https://perma. cc/2G4H -3VSL] ( £ EL 4 X & & A & 3 M L
%o % A 7] i & W, AR TIL Bus. Corp. Act Section 7. 60, # # % # ok # % 7 % &
BEFRAERATHERE R RV AR E —F AR EN F B R AR
F)o HRAENEHENIE T 57 F #5089 L4 0L, See Del. Code Ann. tit. 8, §
216(2) (2017) (“EREFFHRZANHFAEIRY , X HHFRIRREEEL VLA
M ZERFRFTRINZBRRDERRE, HHREITH) .

(166) See Investor Voice, Simple—Majority Standard for Use in Corporate Proxies (2015),
http://www. investorvoice. net/wp - content/uploads/2015/03/Vote - Counting
Synopsis Version —9e_2015.0315. pdf [ https://perma. cc/AUS8 - 34FR | ( 4 i %
ZHTE)

(167) Bruce Herbert, Simple Majority Vote Counting Initiative for Proxies, Corp. Governance
(Mar. 19,2015) , http;//www. corpgov. net/2015/03/simple — majority — vote — counting —
initiative — for — proxies [ https://perma. cc/ZCR2 - VH4D].

(168)  See Investor Voice,supra note 166,p.2.

(169)  Gregory J. Millman, Why Shareholder Proposals Win More Votes ,Lose Anyway,Wall St.
J. (Mar. 20, 2015 ), http://blogs. wsj. com/riskandcompliance/2015/03/20/why -
shareholder — proposals — win — more — votes — lose — anyway/? mod = WSJ hps sections
risk compliance [ https://penna. cc/92YB - YTMZ]. 324 H 1k, X 42 £ B T AR B
%% F #., See,e. g.,Shirley Westcott,2016 Proxy Season Review,Harv. L. Sch. F. On
Corp. Governance Fin. Reg. (Aug. 11,2016) , https://corpgov. law. harvard. edu/2016/
08/11/2016 - proxy — season — review —2[ https://perma. cc/QP2X —7V27 ] [ “ % Z i it
8 AT H R A ML (T. 9% ) T HE" ],
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14a -8 FLIM AR HR L T AR 2 45 R AT N kA7 NGl H 2 5K 25
FEIE 97 58 5 Z2 D 2 AL o B AT SCHp i IR B4 B IR R HEBR TR
AP LT HEBR AR 28 1 — KR 2, i % 4R 52 15 3 S0 K R BUR
TN RN 072 5l 55 BHIE IR 38 5 25 2 1 TAE A DAk Tk
iy 2 PR A e R 4 D) 452 9% 91 T o 5 b, T | SCB - (—) F
JIF IR« FERL AR M AR I A [ 1 A SN i A ()

FEhi AR N AE 2007 AFAE B T 584, i 36 EIESR 28 5 25 Bt 2 ) N B
1o 1 B TE WA DGR A M 2 w3k 1 e] A U7 A S IR R 28 4 2 L
2sx4F AFSCME 2 v fifi ] T 1A E#2 /% ( certification procedure ) ,(175) {H 3K~
S8R ) SR AX A, I ELARR A8 M e e 12 o 0 A SR 4 A2 36 IR IE 55
25 5L s AR PGSR 70 IR, 98 FEE R 58 B 28 DL s i TAE N Bt —

(170) See Donna Nagy, Judicial Reliance on Regulatory Interpretations in SEC No — Action
Letters: Current Problems and A Proposed Framework, 83 Cornell L. Rev. 921,938
(1998) (ARAEALIM 14a -8 ik 5 M AR E AR R WE) o RA T DLR A S L8y
FARBARES, FRGAFR 2N (25 8B 3 EAE & 57 th R A, AT KT i
TEAZ ¥ B 0T 3% 4 B, Cf Airgas, Inc. v. Air Prods. & Chems. ,Inc. ,8 A.3d
1182,1187 (Del. 2010) 4 3% Air Product 4% i &) = 7 % 42 0 Il {5 [ %, # F“ fF &
K B By — B 407 B 25 48 45 4 25 (proxy contest)

(7] 17 C.F.R. § 240.14a-8(j) (2017) (A FRHBBRAREN LT AR ELER
J¥) ;see Alan Palmiter, The Shareholder Proposal Rule:A Failed Experiment in Merit
Regulation 45 Ala. L. Rev. 879,886 —892 (1994) (B A XHATH ML),

(172) 17 C.F.R. § 240.14a-8(j)(2) (2017).

(173)  See John C. Coffee,Jr. ,Bylaw Barricades;Unions and Shareholder Rights N.Y.L.J. ;1997 ,
p. 31[ W2 Z| , # International Brotherhood of Teamsters General Fund v. Fleming Companies
% ,1997 U. S. Dist. LEXIS 2980 (W. D. Okla. Jan.24,1997) ,“ H, I 3% [ 1% 3 EiF % &%
SER R 4a-8 MM TR LEIEHAL G E R 2N FRAGMARZHANARAL
], 3 9 7 B ) M FE AR 40 U8 0E R M R B ALE By —TRE S 24KV

(174) Del. Const. art. IV, § 11(8),amended by 76 Del. Laws 2007, ch. 37, § 1 (effective
May 3,2007).

(175)  See CA,Inc. v. AFSCME Emps. Pension Plan,953 A.2d 227,229 n.1 (Del.2008) ;see
also No — Action Request,supra note 69 ,p.3[ A H MARE S 14a-8(i) (2) 4 # KR %
R AR E

(176) See,e. g. ,Junis L. Baldon, Note, Taking a Backseat: How Delaware Can Alter the Role
of the SEC in Evaluating Shareholder Proposals,4 OHIO St. Bus. L. J. 101,121 - 22
(2009) (“£2EEHAXFERSMATIRNE®, 4 ERAMNEEF AR L
w ], T E RS R .

(a proxy reimbursement proposal) ],
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PR W S B 2R £ I8 A) 2 e A U 1 2 AR R Y, A 4R U A AT
R A SR A 5 Al s 70 A8 X B3 T Ak B A R Y
T B AT 23 AR T AR SCRSE LU (AR BT AR %R Y B SEPRAICR
RIPYOIREEZ VD ey VN

ENE D] VIR R P e S

LRI F I, R IR AR A e 2 )

FEA0 W i R BCAT S R ALy, NI R AR ATz, W,

a7

(178)

(179)

RFEZHR AT RE BN RAT AL AR ZENTE XFHFE N, 17 C.F.R. § 240. 14a -
8(j)(2)(iii) (2017).

AT REE RN AN AR, 2EEHX HE R 2 ML RN RAERENIR,E
B 2 4R £ 3% KT M k4, see Christopher Bruner, Managing Corporate Federalism
The Least — Bad Approach to the Shareholder Bylaw Debate 36 Del. J. Corp. L. 1,43
(2011).

(4 /R 45 B #.) (The Wall Street Journal ) 3% 34 # , 72 2017 48 4y %= 3% 4 4E & Z ( proxy
season) , K AT AR R 7 288 e I AR W H i, B 8% 55 T £EHUL %X 5
E R 4 T AR 4k, Tatyana Shumsky, SEC Lets More Companies Ignore
Shareholder Proposals in 2017, Wall St. J. (July 7,2017), https://www. wsj. com/
articles/sec — lets — more — companies — ignore — shareholder — proposals — in — 2017 -
1499447145 [ https://perna. cc/E8DQ —4PUR |. See,e. g. ,Scott’s Liquid Gold - Inc. ,
SEC No - Action Letter,2013 SEC No - Act LEXIS 383,at = 1,4 (May 7,2013),
https://www. sec. gov/divisions/corpfin/cfnoaction/14a — 8/2013/michaeldeutschre
con050713 - 14a8. pdf| https://perma. cc/B6LY —SMFT | ( . ¥ — T #E EH K &
A EHEZREBRFNE LR BT, AT ATHEMRE T EFLHNA);
Pfizer Inc. ,SEC No - Action Letter,2012 SEC No — Act LEXIS 161,at =1 (Feb.22,
2012 ), https://www. sec. gov/divisions/corpfin/cf - noaction/14a - 8/2012/
donaldvuchetich022212 - 14a8. pdf [ https://perma. cc/HIRY — C6WN ] ( 4, i HF & L
PUHY 4P A e 3£ 2 41 1)) ; Vail Resorts, Inc. , SEC No — Action Letter,2011 SEC No —
Act LEXIS 492 ,at 1 (Sep.16,2011) ,https://www. sec. gov/divisions/ corpfin/cf —
noaction/14a — 8/201 1/jeffreydoppel091611 - 14a8. pdf[ https://perma. cc/5QTY -
KXT4] (o H b IR AR DB ey A 8 242 0 00— 18 28 1 R R IR X R 7, T 38
1 T A& % S W W % 7 ) ; Monsanto Co. ,SEC No — Action Letter,2008 SEC No - Act
LEXIS 746 ( Nov. 7,2008 ), https://www. sec. gov/divisions/corpfin/cf — noaction/
14a — 8/2008/haringtoninvestuents 121808 - 14a8. pdf [ https://perma. cc/TQ6Y -
GAD9] (FIEAREXEFTLTHEEEREFNRARUBHERAN) .
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Boilermakers %8 fll ATP & 5t T~ 32 2 i Br S ke £ ] 2% 25 51 7K m] BEAS
B o RRRIE T Sl A i A R T RN (E A 32 A BR A B, Ty
ENTRRPNATT A LS HE MR S5 4n S AR A AT BHL 1k 8 4
BT A [ 25 A0 2530, 12 e AN I 2 {15 R I 48 [ i BB 45 30

AR AT BE AR AR T 58 o — O Rl A G AR A ) R TR
AT AR BEAT & LA R B FE o AR A R AN B BRI R R 2
H T AR AN 1 5 S R ARFR, T2 R 2 R 4 DR S 28 4T
Boilermakers %8 T S AE BRI 32, SR, AR AN 51 & T ML ok
) L, I S5 RER AR N A W DL S S o s R AR T Bk R
BRI, 55— i e B AR A S 24025 Lo 1 JR) B, 3 B A48 b e 4y o
Syl TR o AR SCAR ST R AN fie e vk e O Je B (Unocal )
SR ) e U180 Sy i B Xof ok 24 B R 40 ) ) D o A M T — M HESE,

(—) BT hn Ag R BUR IR A R Y

e AR s 4R R B A B T A W 2 58 A i R i 6 3
Fel X TCEEZEHAY . AT AT SRR AR N XS 2 w2 i A7 2,
A MR U, RT3 A 408 51 5 217 AR S 0 E R
BRI FAABT AT S 5 H AT s RfE B IR B2, 3 2 ]
FIRR T WML U SR AR BRI RE . B Ak AR A 1L
(A2 T B 55, A FL RS WO IR BRAE A, DA il A i RRAE (192 AR
Pt CRRPL A M A W), B N BR P (4 1) 7 T, 38 3 25 XA B 2R 3 1

(180) Unocal Corp. v. Mesa Petroleum Co. ,493 A.2d 946 (Del. 1985).

(181) See,e. g. ,Barry Baysinger & Henry Butler, Race for the Bottom v. Climb to the Top : The
ALI Project and Unformity in Corporate Law,10 J. Corp. L. 431,446 —449 (1985) (¥
KGR A SV ENHT W),

(182)  See Daniel M. Gallagher, Commissioner Gallagher Discusses Federal Preemption of State
Corporate Governance, CLS Blue Sky Blog ( Apr. 7,2014) http://clsbluesky. law.
columbia. edu/2014/04/07/commissioner — gallagher — discusses — federal — preemptionof —
state — corporate — governance | https://perma. cc/FEOY —-3YVG ] (¥ % 1£ - #5 2 7
EEYNAF BB AR N — Y R) ;see also David F. Larcker & Allan L.
Mccall, Proxy Advisers Don't Help Shareholders, Wall St. J. ( Dec. 8 2013) , https://
www. wsj. com/articles/proxy — advisers — don8 2 17t — help - shareholdersproxy —
advisers — don8217thelp — shareholders — 1386530835 [ https://perma. cc/7S28 —
IMEG | (4 Z AR # H E B —TI 7 63 2R R ETRE")
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] 2 38 KT AR B A ), T 2 B AT gl ] R 23 [N D 45 b LA G
TR PR AR IR B 1 (1)

— AT BE R D7 58 T 18 RURE A Nk R DL A B A PR KT
IR RIS 2 HFANTRIT o R M A S7 32 LA AT LA 326 495 36 ok ik
/D T X B2 SR 490 A6 oA 2 o 00 DU ) AT RO BR Ao 9, T LA
U FERL, BEAT M SR IBARAN T, B4 BBk It 1t 9 B A ol JBE 2R A
JIBA W HARBERT . SR Z B T7 3, SLk AL ET LLJA A 109 45 A1
55141 (a) R Z M B AT B C R, DI B A RS 141 (a) I LE,
W ARATS A KE 15 28wl 55 3 55 S AT ] 2 AR 4 U, T8 J2: 56 TR
PRI S AR PP A U89 T A L o T 2 ) 32 2 B XU —— IR
T e —— A PR S R S AU o 3, Sr ik HL o T L
A A L, 2 5 A R BTE 2 /) (LLC) FLA R4 ik (limited
partnership ) I A — B, J5 #F I LS T RA A hERM . —4
SEELE P 0 T ik T DA DR B e FBAR XHAATTAS [R) 38 B0 4 2 = e 4
WU AR R TS o A, SE vk AL AT LA A3 R, by 7R 418 43 B Al ) A
T3, LA AT 3 i g 5 2 R A A el R B S 2 il Y TR A R
KIE AT LUEAG b SCHE B ORISR S A 7% ) 89073k, JF B # 2
165 AL R 53R P AR R A Y 2 A 40 A

U T AR B A A T VR I TR AR R R AR DA g 4 ) A
{HBA D ERWOLIEAT S o FERAR ML BE AR5 109 Z5 A1 141 (a) 522
) 3 T BAT A 5K O AR AT AT AN A 132 75 MR (reread  the statute )
AT bRk Al Bk SRy 3 o Rp B 4 4 32k Boe A i ok 500 B Xk B A1 0 9
DN R AR BTy 2 ) LUK i 37 o B A T ) B T 4 T 6

(183) See Michal Barzuza, Do Heterogeneous Firms Select Their Right “ Size” of Corporate
Governance Arrangements? Va. L. & Econ. Research Working Paper No. 16,2016 (A %
PRI [ B 7 5 N B B E R B EEF) .

(189 See CA,Inc. v. AFSCME Emps. Pension Plan,953 A.2d 227,234 (Del. 2008) (i
BAHNEEET ER AR EMN IRV RITERRRA L Bk k=2 H
WA A ek B E A4 E, ARE T BB ERT)

(185) See,e. g. ,Jill E. Fisch, The Peculiar Role of the Delaware Courts in the Competition for
Corporate Charters,68 U. Cin. L. Rev. 1061,1079 (2000) (7 & Z| , #5474 M 3= 2 &
BEFABMOTZ Aoy 26, A2 RIFRAHWEFROARM),
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BRI R EAZ AT R S % qn bR, R R R AR A AT )
Tk JE , AFSCME 58 H P X6} JI 7 110 2 7 40 DU A g 1 9 B A v g
BCAE P DUEE R I R, BT B 32 SO T N, AL R AL 4
T RO R 22 b AT T JREAR 18 28R 5 A OG THIR B ) 1 2 AR A T
WEZRAB T R4 927 2 # ke ( majority voting ) I ] 2= 4E 4 52 45 ( Proxy
access) o ok S A, 1 AR fi i 5 VA BE BT 5 IR AR SR 9N RIS 0 ) B AR
A AL T 187

SR, J2 15 LA 5 238 I e AR BT DA S 4 PP AL 2 B 35 18 A 3
322 7 kR ), 51 T R AR IR REIE S 1 N A Uy
PLAEPHE A A AR AU 2 0 o —J7 T, 3R IR AL )
DI AR A RO B B2 . — S Eig A ik — 20 AR AU
JBe 53 Fi 4 A ( stock ownership ) (4 [5G AL BE . i, =5 P4 &L - FEAO U 5
(Lucian Bebchuk ) #1802\ W) ¥ 452 T e AR kS TR 94 AT An] BL % R0 00
(rules — of — the — game ) P 5 " (AL J7 U188 FEAA D) v £ A AT DL Ao
VEREAR K T B T IR Hh J1B 5 57 2 A B B SR U8 At iy R 5 AR
SCHT TR 43 04 3 A — 350, B BRAT 32 A A% 1 JBOAR SR ) A8 323 O 8 1l 114 34
(B VA 22 HE (10

W FE, &% - 512547 (Gordon Smith) \Eh{& - i ( Matthew Wright)

(186) See,e. g. ,Corwin v. KKR Fin. Holdings LLC,125 A.3d 304 (Del.2015) ;In re Trulia,
Inc. Stockholder Litig. ,129 A.3d 884 (Del. Ch.2016) ;see also Fisch,supra note 185,
p. 1079.

(187) BARWENEZRRDAEGRATEZEO EHAEZRRT X EAXAFRE
By A AT, w5 DU E A R AE B Bk, See,e. g., Corwin, 125 A. 3d at
311 [ imposing limits on the scope of the court’s prior decisions in Gantler v. Stephens,
965 A.2d 695 (Del.2009) ,Unocal Corp. v. Mesa Petroleum Co. ,493 A.2d 946 (Del.
1985) ,and Revlon, Inc. v. MacAndrews Forbes Holdings, Inc. ,506 A.2d 173 ( Del.
1986) | ;Stone v. Ritter,911 A.2d 362,370 (Del.2006) [ & “ R & kK EA In re
Walt Disney Co. Derivative Litig. ,906 A.2d 27 (Del.2006) % % ¥ # &£ & 7 W 15 X &
(good faith) By R4, “ W5 X450 A 5 B A0 8k 0 U435 7 40 R oy S b, oF
AR RS ZAEA T ]

(188) See Bebchuk , supra note 23, p. 865 ;see also id. ,p. 871 (W “FEL R A HH A,
P A RNERERAT) o

(189) Id.,p.913.

(190) 1Id. ,pp. 845 —846.
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ISy - Bl - kK (Marcus Kai Hintze ) )" 2 #1 0 FA AR ¥ 1 (ELE
T3 7B, IF T sRAE ORI AR I 532 B0 FIGIE N 14a -8 LU, L 1 5
AN T ARG AR AN IT S R Re Iy~ [0 A B - 22 v i
7% (Brett McDonnell ) WL 3] , I AR & e 40 ) J2 Je AR 70 oK 28 o o e HHE e
AT D0 T S 3 2% RN BEAY 32 228 Dk, T DAGIE I R AR 5 7 240 )
RO B L2 R, A 1 T 4 0015 70 18 58 B AR AN ) 1) 3 5 1
r (193)

SR, FATTAT B by Xk b 1] 17 R AR S o AR I T BB AR AT T i
0N WA ORI AL B AT HORAS WK - A hiz i ( Bill Bratton ) 1 5g
IR+ FLBHF (Michael Wachter) [ 1 52t ¥ e ARA T B —ATEA
WL AT T R AN ) T RE 2 S B BN S B AT 377 1 B 1)
R, DR Oh e 2 A BE R B A S AL U SR AR Y BB AR A AL 5 A
PATE 522 o 0 B 0GR B ok ) A JF - BEAW HL A7 ( Stephen
Bainbridge ) 3 iz iy 1 FIr A7 AU $42 1 A 73 785 4t A 1) 45 b 00R i, Xt
AV S SRR R AT 19 Tk 4 7 PR %00 PP A i 45
PR T B AR A T 2785 o A 358 5 w4 48 AT S g XU, DR R BREAR 5

(191)  Smith et al. ,supra note 31,p. 188.

(192) See McDonnell, supra note 91,p. 656.

(193) Id. ,p.665. % 5% /& 4 (McDonnell ) #7 3 U, 5 %] & 5 i/ 2 F 0 X 5, 3002 A K A
WERAUNTURNEFSN MR EN, WHABRNRAERALE FAL TR NE

2N, HAEEFLTRBARARAWERLZHN, 1d.

(194) See Bratton & Wachter, supra note 23 ,pp. 657 —661.

(195) W#FF - FAETRAANTBOAERE RTEFLBRANEIR I RAATRA
B A 3, o X A AL A AR b “F = E b7 (director primacy ), See Bainbridge, supra
note 78 ,pp. 557 —559.

(196) See Stephen M. Bainbridge, Response to Increasing Shareholder Power: Director
Primacy and Shareholder Disempowerment 119 Harv. L. Rev. 1735 ,1735 (2006). # T+
— WA STWRE  EEAN G BN AL RSN, fln, B Ak E - X E (Jeffrey
Gordon) fr L2 2| ey A%, o1 T AR IR P o KU DU RR R A o A LR i =
HACRRBA AN, A B3 7T 4 23 H . See Jeffrey N. Gordon, “ Just
Say Never? " Poison Pills ,Deadhand Pills ,and Shareholder — Adopted Bylaws : An Essay
for Warren Buffert 19 Cardozo L. Rev. 511,547 (1997).
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AR 8 X2 B R BRSO ZAEATHE D R R
B2y h BE IR m N, IR A, Rk 2 55 35 AT DL i g % LA A QA 2
UL (A BRTTE L 7)) SR ARAG X F A b o @i £/ B 28wk vh i 4
7 2 RRRLAE N Al B T — R AN A R e

B R AL TR T AR A LUIEBER R A T ik e &
PR SRR BB o ARV BB AR AT B8 AR X S A RN £
TARSCHIFE R, (LRI IN AN 5 B A R 2N 8 PR o AR, 3k B
A LI D o B AR OR , I 36T 5 e SR 4 10 B A0 U AT B AR
A A, T SCR B BRI

(Z)BRAR MERRAEEE

P T 2% ) B 0 U 75 10T B 3 2 1 14 S 4 B S0 3 6 JBE AR 1) AL
J1 MREe i TE SR LA AT R THZE X M . AR R R N I
A 2 IR ) 5 A 5 0 D 2 KA 9 R, ) 53 — A o A7 58 0 0 e 0o
FE RGN IR B A AT B S 1 W] i R

T ) #E S 2eE I PR AR AR 00 A w kB R R AT AT,
S b A AR AR T — AT DURZS 5 s e 2 Hia Sy AL . 7
DLIERFR AT K SR 23 A T 1 ) FEAJERE S8 e A8 M de g 12 B
EAT T — AT RIHESL BRI B A o £ #3020 5% FH Y S il 3 Bt fin o
WA I KRS A A AL S B AR AR ) B,
AT ZFTIE R, AT 7 2 0 2 R AR A 2 W) O RIAT RO A7 A FE B (20

(197) See,e. g. ,Frederick H. Alexander & James D. Honaker, Power to the Franchise or the
Fiduciaries? :A n Analysis of the Limits on Stockholder Activist Bylaws,33 Del. J. Corp.
L.749,755(2008 ) (“ M A 7 # A il £ 3k 2 A A 38 3d R 40 342 40 U AF A 38 o 5.
HREFR S H KRR A % 4 K £.”); Iman Anabtawi, Some Skepticism about
Increasing Shareholder Power,53 Ucla L. Rev. 561,564 (2006) ( “ &k & -----+ ERY:d
RT AT ETEER A KRB R X B E, ARERFEN-ANENFE"),

(198) Unocal Corp. v. Mesa Petroleum Co. ,493 A.2d 946,954 (Del. 1985).

(199)  See Unitrin,Inc. v. Am. Gen. Corp. ,651 A.2d 1361,1374 (Del. 1995) ( 3% “ 1k & #
e P EEE"),

(2000 Unocal,493 A.2d,p.955.
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LR, 0 1 [0 07 a0 20 0 T ) M T 57 2 3 LAY 200

() A Jon 5 P9 i) 95 o A, AT LA B Sy — o e R o A B of W LATE T
o o3 BT T E (2 — T ) 5 B AR A B E 2 ke
TERE 2 I 2 R Ty %ML X T A R Xt 2 A R
WELEY o HEUK TR BERE R E T R AE SR 7 R T X — BB Y B AR PR Y
BB o ARG BERLGE A5 A I e bR HE , TE BE s T LA SR o

TEDTAG I B PR 5 I, 32k B IO 2% 1 1) 2 o 40 ) 2 3 H) 70 26, O 5 18
FIWIUEN , HE, N T S E S R AR B BN E R S
Pz B AR o e A FESE PSR T T Y )y B AL AT O, %M R SR
SHEHRHEZE AN BREE, DR TG EEZ 2
B2 B M e — A S PR [ L 200 A A R B R AR 55 ok 5 T
IZRAL T B S AR 2 51 H 29 Ly, vk e % i 8, IR A
F UL 25 6 S A BURI 3 0 28 b A5 1 PR O AR A SR Al (2000 R e, 52 B

o) M hRBERHAEZTE=AERL " EFNNTATENA ST LREELLTHAE
KHMAERMEL A XANEFERRNERB 2T F R EMER LA AR, See,
e. g. ,Ivanhoe Partners v. Newmont Mining Corp. ,535 A.2d 1334,1344 ( Del. 1987)
[(FEHMER AN, F=EEFE T H R, 445 4% F 2 (the Newmont board)
REAT 50 4 47 5] o 4 SL M, T A UIRE R FE B T ],

() AXFREH T EFHNERTEERNE T TATE ., R SURAH XA B & EE A
FRELERERTRERAMENF R, W ERBEERRAM BN ZTR AN,
KWL,

(203) APk B A 2 E B R S LA % E WL R K R 4 A # A Glass
Lewis B9 R SL , X R A B AR E R E R W% — (L # FHEAARRAT
X Fh AR, See Weil,Gotshal & Manges, Heads up for the 2016 Proxy Season:ISS and
Glass Lewis Update Their Voting Policies (2015) ,https://www. weil. com/ - /media/
files/pdfs/revised — pcag — alert—112315. pdf [ https://perma. cc/8NHWLYAO | ; Ellen
Odoner & Lyuba Goltser, ISS and Glass Lewis Updated 2016 Voting Policies,Harv. L.
Sch. F. On Corp. Gov. & Fin. Reg. ( Dec. 2,2015) , https://corpgov. law. harvard. edu/
2015/12/02/issand — glass — lewis — updated — 2016 - voting — policies [ https://perma.
cc/ZJZ9 —ALSS | (#i3k % EHLAG I R M 4/ 5] Fn Glass Lewis B 5 65 B3 )

(204 “HRAAR EHN 15 E %, SEC Release No.23200,1998 WL 254809, at *4 (May 21,1998).

(205) Trinity Wall St. v. Wal — Mart Stores, Inc. ,792 F.3d 323,348 (3d Cir.2015) ( K IL7%&
EEMAERKRAE N HEHED L & ER-ANERNFLEE)

(206) See Blasius Indus. ,Inc. v. Atlas Corp. ,564 A.2d 651,659 (Del. Ch.1988) (“ & # #
ENEEFLNAGEBNERBESEH.),
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Mo P2 AT 1Y B P 40 U 5 5 TS O A B

—BEA] AR T 3 A R o A A 2 R A DL R 40 U R
IEFH I8 T 3 b 7 vk A ] b 32 24 43 Bt S A R G 1 A AL T Bl
Ao B R P IUE RE AR EK, A0 Boilermakers 58 A DG S55K .
JOEXF BBEZR VR R 0 2 DR I IR IR B3 I, B 2 TR AN 1B U R A%
AL PR E A B TR BRI A R TR R T — 2 B i 2 ik E By
H CAEY 00 24 (28]

PR T 245 K 22 B b ISR il 2Rt BT TR SR A9 1T R 28 BB AR B ()
L7 3 P v B A o 3R B AR O JE A 307 0k 0 W 2 0 P A
R AT O, BRI R 5w 3, U R 2 R IX
VFIA (multi — forum litigation ) (1938 1, X £ Ml AN {EFG 18T A2 405 F) B
B AT E A ERERITE 25 O YRR JEAT BE 1 RAS , LKA e
5L UE 7] 41 32 (reverse auctions ) A KUK 2100 A, 3 = 25 f
IRV ARV KU AR S HR ST A9 A0 D RE 21 R, R AR N 122 B
IO SR 24 IR ESUAE A 2 K DA o B P — Tl R R ) D07 b 288 5 e 4 )
fifp R 155 BRI Al 2 R O A TR {EL I R DRl BB 2R A R VA R

B UG B 263K T REAFTE AR B9 73BT o T8 T8 FE R R/ )5 60

[207) See Matthew D. Cain & Steven Davidoff Solomon,A Great Game : The Dynamics of State
Competition and Litigation ,100 IOWA L. Rev. 465 (2015) (#4827 3 ka0
# Jm) ;Fisch,supra note 10 (#3R 7 B IF &R 4 N 3 X Fr EAMERL)

(28) ##F Kk - #4b 3F H7 % (Joseph Grundfest) 2 i F 42 13X A UL & 89 A 2 —, See Joseph
Grundfest, Choice of Forum Provisions in Intra — Corporate Litigation ; Mandatory and
Elective Approaches, Stanford Univ. Rock Ctr. for Corp. Governance Working Paper,
Paper No. 91,2010, http://sstn. com/abstract =1690561.

(209) See Romano & Sanga,supra note 56,pp. 27,31 (&, £ RNELRS,“ R A
12% P M B RN ERANHNBRERERK)

[210) See,e. g., U. S. Chamber Inst. for Legal Reform, Economic Consequences: The Real
Costs of U. S. Securities http://www. instituteforlegalreform. com/uploads/sites/1/
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